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The Main Amendments to the Execution and Bankruptcy Law*
“The Law Amending the Execution and Bankruptcy Law”, no. 4949, has been put into effect upon promulgation in the Official Gazette on 30 July 2003 (with the exception of some articles with a later effective date). Basic amendments and changes brought by the Law No 4949 are outlined below under main headings.

I- Amendments relating to Execution Law:

Amendments relating to execution law aim at resolving the current problems faced in the law practice, particularly the problems arising out of service of process law which leave execution proceedings hanging in the air, thereby speeding up the execution law practices. 

Accordingly, as will be detailed in the following paragraphs 

- Those who object to the execution proceedings, or are a party to the mortgage contract, or bring forward law suits for cancellation of tenders, or take over and own the attached properties are held liable to designate a notice address in Turkey, and furthermore, a change of address shown in the loan agreement will become effective only if and when a new address designated in Turkey is duly notified via a notary public to the lender, and in addition, closing of a current account will become effective only if the related notice of claims is duly sent and delivered to the address of the borrower shown in the loan agreement or in the mortgage contract deed. 

- It is provided that in the case of an objection to the list of order of creditors, payment will be made to those named as the owner of rights in the list of order of creditors against submission of a final letter of guarantee.

- It is stated that for a period up to ten years while the agreement entered into between the creditor and the debtor in the execution office for rescheduling of debt repayments in installments is in force, the periods relating to the process of sale of the attached and pledged personal or real properties will not continue to count. The purpose is to avoid forfeiture of attachments/execution proceedings. And provisions increasing the remedies of banks in the course of implementation of agreements are incorporated therein.

- The problems that are commonly encountered in the law practice and are caused by failure to respond timely to the attachment notices or failure to refer to legal remedies are tried to be overcome by creation of a third stage in respect of the attachment notices.

- The execution office is authorized to take necessary actions and measures in order to protect and preserve the annexes and appurtenances particularly in the factories, both at the attachment stage, and during the period until the sale process is completed.

- Complaints with regard to value assessments and tender cancellations which again leave execution proceedings hanging in the air are tried to be resolved and eliminated through some procedural provisions.

(1) Amendments in article 18 of the Execution and Bankruptcy Law: 

The execution court is authorized and empowered to request, in its sole discretion, an explanation from the execution office in respect of the complained transaction, thereby learning the reasons and grounds of that transaction.

Furthermore, clause of the former Law allowing postponement of the court hearings by maximum fifteen days is replaced by a clause allowing postponement of the court hearings only in the case of absolute necessity and by maximum thirty days.

(2) Amendments in second paragraph of article 23 of the Execution and Bankruptcy Law: 

It is stipulated that the term “collateral mortgage” covers not only the pledges subject to delivery of property, and the lien, and the pledges on receivables and other claims, but also the pledges specified in article 940 of the Turkish Civil Code and the commercial enterprise pledges.

(3) Amendments in forth paragraph of article 24 of the Execution and Bankruptcy Law: 

It is provided that in the course of enforcement of the court orders for delivery of personal properties, if the value of the property is not clearly stated in the court order or is disputed between the sides, the value of the property will be assessed by the execution office director over its “value as of the date of attachment”. 

(4) Additions to article 44 of the Execution and Bankruptcy Law: 

The trade registrar, who receives a declaration of property from the merchants ceasing to trade, is required to notify the contents of such declaration of property not only to the relevant property registries, but also to the Turkish Bankers’ Association, and thus, the banks are granted a significant facility in terms of monitoring and following up the creditworthiness of their borrowers. In addition, by the same addition, it is stipulated that the contents of such declaration of property will be notified also to the Turkish Patent Institute, and assignment of the assets registered in the Turkish Patent Institute is prevented and restricted for a period of two months. 

(5) Amendments in article 58 of the Execution and Bankruptcy Law: 

If the debt or the guarantee is in foreign currency, the creditor is required to choose the date of the exchange rate requested to be applied in collection of the debt and is held obliged to show that date in its execution request. Thus, the law is harmonized with the established judgments of the Supreme Court of Appeals, thereby preventing the probable foreign exchange loss of the creditor.

(6) Paragraph added after second paragraph of article 62 of the Execution and Bankruptcy Law: 

In the law suits and the execution proceedings, the debtor or its attorney is held liable to designate and show a notice address of the debtor in Turkey, in its objection to debt. If a change of address is not duly notified, and the officer in charge of service of process cannot determine a new address of the debtor in Turkey, the notices to be sent to the address of the debtor shown in the execution request will be deemed to have been duly and validly served on the debtor. The purpose of this addition is to prevent failures in delivery of notices to the debtor due to change of address of the debtor after delivery of the payment order in the execution proceedings, and to avoid suspension or delay of the execution proceeding and the related law suits due to such reasons.

(7) Amendments in the last sentence of first paragraph of article 68/b of the Execution and Bankruptcy Law: 

It is provided that a change of address of the borrower shown in the loan agreement will be effective only if and when the borrower designates a new address in Turkey and informs the lender of this new address via a notary public, or otherwise, the date of receipt of the account statement at the last known address of the borrower will be considered and treated as the date of delivery thereof to the borrower.

In second paragraph of the same article, the word “received” is replaced by the word “sent”. By this amendment, the account statements sent via a notary public within 15 days following the end of the periods stated in the debtor current account agreement or the interest periods shown in the short, medium or long-term loan agreements are no more required to be separately delivered to the debtor within the same period, and it is stated that delivery of the account statement via a notary public in a timely manner will be sufficient. 

Furthermore, by a provision added to third paragraph of article 68/b of the Execution and Bankruptcy Law, which materially affects the legal proceedings conducted by our Bank, it is stipulated that an objection of the borrower to a notice relating to closing of its account or repayment of its debts will not invalidate or repeal the account statements which have not been objected to and have already become final prior to such notice. As a result, the borrower is held obliged to repay its debts included in the final account statements, and may sue the bank on the ground of inaccuracy of such account statements only after repayment of its debts included in the account statements. 

Though article 68/b of the Execution and Bankruptcy Law has become more clear and more enforceable in practice as a result of such amendments and restatements, the temporary article 5.13 of the Law pertaining to effectiveness thereof contains the following provision: “the amendments in article 68/b will be applicable on the execution proceedings arising out of the credit transactions effected after the effective date of the Law”. 

In the light of this provision of the temporary article 5.13, it may be interpreted that the amendments in the said article of the Law will be applicable only on the new loan agreements to be signed after the effective date of the Law and may also be applicable on the new agreements to be signed in connection with the ongoing credit transactions, but if it is interpreted in a narrower sense, the amendments cannot be applied on the existing or ongoing credit/loan relations, which in turn means that the amendments cannot be applied in practice for many years ahead.

However, as clearly seen in the rationale of the article, its purpose is not simply to amend the existing article, but to eliminate the doubts in the law practice and to clarify the process. 

On the other hand, the temporary article 5.13 contradicts also with the rationale of the Law article, and creates the impression that the amendments in the Law article will not be enforceable on the loan agreements which are currently valid and in force, or on the execution proceedings arising out of such loan agreements. This is contrary to the general purpose of the Law amendments.

(8) Additions to second paragraph of article 79 of the Execution and Bankruptcy Law: 

It is stated that the properties registered in an official registry may be attached and levied directly by the related execution office by a writ sent to that official registry, without the need to send an instruction to the execution office having jurisdiction in venue in the location of that official registry. 

This addition further allows ‘attachment in registry’ of the personal properties (tobacco, automobiles, etc.) registered in any official registry. 

(9) Amendments in article 88 of the Execution and Bankruptcy Law: 

It is provided that the attached personal properties in the scope of a commercial enterprise pledge may be taken into custody of a trustee only after a decision of sale is taken by the execution office. The purpose is to enable survival of the commercial enterprise.

Furthermore, in the case of attachment of the personal properties of the debtor in the possession of a third party, such properties may be left in custody of that third party acting as a trustee only upon acceptance thereof by both the creditor and that third party. 

(10) Amendments in third paragraph of article 89 of the Execution and Bankruptcy Law: 

This article is greatly changed, and a new procedure which is fairly different from the existing procedure is adopted. 

The two-stage process relating to the attached properties and receivables in the possession of a third party has been converted into a three-stage process. Accordingly, if that third party does not object also to the second attachment notice, he is allowed to issue a third notice, providing that he brings forward a ‘negative declaratory action’ within 15 days following the date of delivery of such third notice, and he delivers to the related execution office a document of proof of such ‘negative declaratory action’ within 20 days following the date of delivery of such third notice. 

By the amendments in the last sentence of fifth paragraph of again article 89, the third party is allowed to demand the debtor and the bad faith creditor to return the properties or refund the money which the third party is forced to give or pay. 

The purpose of these amendments is to prevent the losses that may be incurred as a result of failure to respond timely to the first and second attachment notices and failure to take legal actions and remedies on time, of the third parties and particularly the bank branches who do not possess any asset or property owned by the debtor. 

(11) Additions to article 91 of the Execution and Bankruptcy Law: 

It is stated that in the case of transfer of ownership of the attached real properties, the provisions of article 148(a) of the Law will be enforced. Therein, the new owner of the real property is also held obliged to designate a notice address in Turkey and notify that address to the “land registry”.

(12) Amendments in third paragraph of article 92 of the Execution and Bankruptcy Law: 

If there are annexes on the attached real property, the execution office is entrusted with the task of taking actions for protection of such annexes, and if required and upon demand of the pledgee, to take such annexes into custody so as not to prevent or interrupt operations of the commercial enterprise therein.

(13) Amendments in first paragraph of article 94 of the Execution and Bankruptcy Law: 

Necessary arrangements are made in order to eliminate the doubts in the law practice relating to the method of attachment of capital shares of a joint-stock company if the company has not issued share certificates or temporary share certificates representing such capital shares.

Accordingly, if a joint-stock company has not issued share certificates or temporary share certificates, the debtor’s capital shares in the company will be attached by and upon a notice sent by the execution office to the company, and in addition, such attachment will be registered in the share book of the company. However, even if the attachment is not registered in the share book of the company, the attachment will be considered and treated as completed as of the date of receipt of the said notice by the company. In addition, it is also stipulated that the attachment will be notified by the execution office also to the relevant trade registry for registration purposes, and as a result, any transfer of the attached capital shares will be deemed null and void if and to the extent such transfer breaches the rights and claims of the creditor. 

(14) Amendments in third paragraph of article 111 of the Execution and Bankruptcy Law: 

It is stipulated that an agreement entered into between the creditor and the debtor in the execution office for rescheduling of debt repayments in installments will suspend the periods of sale and realization processes for 10 (ten) years, and if the term of an agreement is above 10 (ten) years, the said periods will restart as of the end of the initial 10 (ten) years. Thus, the creditor may agree with the same debtor on more than one rescheduling of debt payments in the same file, up to 10 (ten) years, without affecting the attachment and sale request periods.

By this amendment, it is provided that an agreement entered into between the creditor and the debtor for rescheduling of debt repayments in installments will suspend the periods of sale and realization processes for ten years, and if the term of that agreement is above ten years, the said periods will restart as of the end of the initial ten years. Thus, the creditor is allowed to agree with the same debtor on more than one rescheduling of debt payments in the same file, up to ten (consecutive) years, without affecting the attachment and sale request periods.

However, temporary article 5.16 pertaining to the effective date of this article provides that the amendments will be applicable on the agreements entered into prior to effective date of this Law. This in turn leads to a strange and even irrational conclusion that this article of the Law will not be applicable after the effective date. As clearly seen in the rationale of the article, the purpose is to ensure that the Law amendments are enforced not only retroactively, but also prospectively.

Furthermore, if this temporary article is applied, article 111 will not be enforceable for and in the future.

(15) Amendments in article 114 of the Execution and Bankruptcy Law: 

In sales, if it is decided to publish the advertisement in a nationwide newspaper, it is said that the advertisement will be published in one of the first five nationwide newspapers with the highest circulation as of the date of sale request. Thus, the principles as to determination of the first five newspapers in terms of circulation and as to the date of such determination are set down, and the debates leading to cancellation of tender in the law practice are prevented. 

(16) Amendments in third paragraph of article 115 and first paragraph of article 126 of the Execution and Bankruptcy Law: 

In sale of personal and real properties, it is provided that the properties can be sold in the first auction only if the auction price is equal to at least 60% of the estimated assessment value of the properties, and is above the total sum of the pledged receivables, and is further sufficient for the total sum of costs of realization and sharing of the proceeds of sale. 

(17) Amendments in first paragraph of article 116 and third sub-paragraph of article 126 of the Execution and Bankruptcy Law: 

It is stated that the personal properties which cannot be sold in the first auction will be subject to second auction in the fifth day following the date of first auction, and if the fifth day (the tenth day for the real properties) coincides with an official holiday, second auction will be held in the first business day following that official holiday. Thus, it is made easier to determine a date of sale.

(18) In article 118 of the Execution and Bankruptcy Law: 

It is stipulated that the sold properties cannot be delivered before the award of tender becomes final.

(19) Amendments in article 128 of the Execution and Bankruptcy Law and addition of article 128/a after article 128: 

In the case of obligations and encumbrances affecting the assessed value of a real property, according to the former law provisions, a new value assessment could not be demanded before the end of two years after the date of the related report, while the new law provisions provide that the execution office can be demanded to make a new value assessment for the purposes of sale. The purpose is to ensure that the properties are sold over their real value. 

In addition, in the new provisions, a certain procedure is created for the complaints on value assessment, thereby preventing the complaints in bad faith to leave the pending execution proceedings hanging in the air. Accordingly, it is stipulated that upon receipt of a value assessment notice, the related persons can raise a complaint only to the execution court having jurisdiction in venue in the location of the report, and that if a complaint is raised to an execution court which does not have jurisdiction in venue, that execution court is held liable to take a decision of non-jurisdiction within ten days following the date of application by only reviewing the file without any court hearing, and that such decision of non-jurisdiction will be final. Furthermore, it is also stated that if an advance for the court expenses and fees is not deposited to the court within seven days after the date of complaint, the complaint will be finally dismissed without any further formality or act. 

In addition, differently from the former provisions, the period of demand of a new value assessment has been reduced from two years to one year (as shown in the text published in the Official Gazette).

First sentence of second paragraph of article 128/a added to the Law as published in the Official Gazette reads as follows: “A new value assessment cannot be demanded before the end of one year after the date of final assessment of value.” However, both in the text presented by the Government to the Parliament, and in the text presented by the Justice Commission to the Parliament, and in the Law rationale, this period is not one year, but two years. To put it differently, the article should be “a new value assessment cannot be demanded before the end of two years ...” and we believe that this period of “one year” is only a typing error.

A review of the Parliament proceedings relating to this issue reveals that during the meetings in the Parliament, in the course of discussion of a motion about article 134, while presenting the Commission’s opinion on that article, Mr. Köksal Toptan, Chairman of the Justice Commission, has additionally made a verbal warning that the word “two” in the first sentence of second paragraph of article 128/a should be changed to “one”, because there is a typing error (we believe it was a result of an error), but as a result, this corrected text of article 128/a has not been voted separately in the Parliament. 

It is believed that as a result of misunderstanding, the word “two” in the first sentence of second paragraph of the article has been corrected as “one”, and that in fact this final text contains a typing error, because the article text containing the word “two” was originally presented by the Government and the Justice Commission to the Parliament and was then voted and adopted by the Parliament.

This material error is required to be corrected urgently.

(20) Amendments in article 130 of the Execution and Bankruptcy Law: 

The time that may be granted by the execution office director to the successful bidder for payment of the sale price is reduced to ten days.

(21) Amendments in article 134 of the Execution and Bankruptcy Law: 

It is accepted that the bidders who participate in the tender by offering a price can demand cancellation of the tender only by designating an address in Turkey. Again, if cancellation of the tender is requested from an execution court which does not have jurisdiction in subject matter or in venue, the execution court is required to take its decision thereon within ten days by reviewing the file, and its decision will be final. Furthermore, buyers of a real property as a result of the tender (other than those who participate in the tender as a set-off against their receivables) are held liable to pay the sale price in cash immediately or within the period granted pursuant to article 130, even if cancellation of the tender has been demanded in the mean time, and it is provided that this payment of sale price will be held in an interest-bearing account. As a result of this arrangement, in the case of a demand for cancellation of the tender, the buyer is no more allowed to submit a bank letter of guarantee. 

Furthermore, with a view to avoiding probable disputes or conflicts in practice, it is stated that the execution office will decide on the method of custody and management of the real property until the award becomes final. 

(22) Article 142/a added to the Execution and Bankruptcy Law:

This article brings a new facility to the creditors, and in the case of an objection to the list of order of creditors, each creditor named as the owner of rights in the list of order of creditors is empowered and authorized to collect the amount of his share by submitting and depositing a bank final letter of guarantee to the execution office file.

(23) Amendments in article 143 of the Execution and Bankruptcy Law: 

According to the former law provisions, it was not possible to raise a claim of prescription against the debts shown in the insolvency certificate given to the creditor to whom the debts are not fully paid, while in the amended provisions, it is stipulated that the debt will be statute-barred upon lapse of 20 years following the date of the said insolvency certificate.

(24) Article 148/a added to the Execution and Bankruptcy Law: 

At the time of signature of a mortgage agreement, the parties thereto or the purchasers who purchase the mortgaged real property later or their successors and assigns are held obliged to designate an address in Turkey to the land registry, or otherwise, the demand of registration will be refused and dismissed.

In the second paragraph thereof, in the event of a change of address, if the new address is not notified to the land registry, the notices delivered to the last known address will be deemed to be validly served as of the date of receipt at that address.

(25) Amendments in article 150(ı) of the Execution and Bankruptcy Law: 

If the creditor submits to the execution office director a notary-certified copy of a document of proof evidencing that the account statement relating to closing of the current account or acceleration of short, medium or long-term loan account, or the claim arising out of payment of a non-cash credit or the notice requesting repayment of debt has been duly served and delivered to the borrower via a notary public or is deemed to have been served and delivered to the borrower pursuant to article 68(b) at its address shown in the loan agreement or in the mortgage contract deed, in this case, the execution office director is held liable to apply the provisions of article 149.

On the other hand, in the event of complaints of the debtors against the execution proceedings conducted pursuant to and under this article, the events justifying suspension or stoppage of the execution proceeding have been limited, and it is provided that the pending execution proceeding can be suspended only if the debtor submits an official document of proof or a signature-verified document evidencing that the debt is fully repaid or is deferred.

Furthermore, in a similar arrangement relating to third parties who are owners of a mortgaged real property, it is stated that if and when account statement, claim or notice is duly delivered or is deemed to have been duly delivered to such persons, the account statement, claim or notice will be considered and treated as a payment demand as defined in article 887 of the Turkish Civil Code. 

By this amendment, implementation of article 150(ı) of the Law is clarified and speeded up.

(26) Amendments in article 169(a) of the Execution and Bankruptcy Law: 

Upon acceptance of an objection to debt as to merits of the case, even if not specifically demanded by the debtor, if the creditor has acted in bad faith or shown gross fault or negligence, the creditor will be sentenced to pay a bad faith act indemnity being not less than 20% (it was 40% in the former provisions), and on the other hand, if an objection to debt is dismissed, upon demand of the creditor, and if the pending execution proceeding has been stopped or suspended temporarily, the debtor will be sentenced to pay an indemnity being not less than 40% (regardless of his bad faith act or gross negligence therein).

(27) Amendments in article 170 of the Execution and Bankruptcy Law: 

In the event of an objection to signature, if the denied signature is proven to belong to the debtor, in addition to the denial indemnity, the debtor will be sentenced to pay a separate fine equal to 10% of the debt in dispute.

 II- Amendments relating to Bankruptcy Law:

By the amendments relating to bankruptcy law, particularly in the light of the Supreme Court of Appeals judgments and the law doctrine, the mechanism of adjournment of bankruptcy has been incorporated in the substantive bankruptcy law, and in addition, the legal proceedings by way of realization of pledge have been allowed also after starting of bankruptcy process, thereby eliminating a cause of loss suffered by the banks in the law practice up to now. 

(1) By article 179 of the Execution and Bankruptcy Law: 

The scope of the mechanism of adjournment of bankruptcy regulated in article 324 of the Turkish Commercial Code has been broadened so as to cover all capital companies and cooperatives as well.

Thus, a legal mechanism which also ensures survival of the commercial enterprises is established in favor of the debtor, and in this mechanism, upon demand of the debtor or one of the creditors, the court is required to grant a certain period of time to the debtor under a project for adjournment of bankruptcy and for improvement of financial situation of the debtor. The court will decide to adjourn the bankruptcy by taking into consideration the financial situation improvement project filed to the court, only if it comes to the conclusion that the financial situation of the company or cooperative will thus be improved. Upon a court decision on adjournment of bankruptcy, no legal proceeding, also including the legal proceedings under the Law 6183, can be continued against the debtor, and the pending legal proceedings will be suspended, and the prescription and forfeiture periods will not continue to count. However, legal proceedings by way of realization of pledge can be started, and such pending legal proceedings can be continued until the sale stage, but a date of sale will not be fixed or determined in the course of such proceedings. The maximum period of adjournment is one year, and it may be extended by the same period of time for only once if and when deemed necessary. 

On the other hand, if the interests to be accrued during the period of adjournment cannot be paid out of the existing pledge, they are required to be securitized separately. 

(2) Sentence added to article 185 of the Execution and Bankruptcy Law: 

It is provided that the pledgee creditor may, if it wishes, start a legal proceeding for realization of pledge against the bankruptcy administration.

(3) Amendments in article 206 of the Execution and Bankruptcy Law: 

Order of ordinary and pledgee creditors in bankruptcy has been rearranged. Worker receivables, severance pays and alimony receivables are in the first rank, and receivables arising out of guardianship and wardship (tutelage) are in the second rank, and receivables that are privileged and preferred under the specific laws are in the third rank, and all other non-privileged receivables are in the forth rank.

(4) Amendments in articles 222 and 239 of the Execution and Bankruptcy Law: 

If the first meeting of creditors cannot be organized or the minimum quorum is not attained therein, the bankruptcy administration will administer the estate and will start liquidation of the estate until the second meeting of creditors.

Likewise, if the second meeting of creditors cannot be organized or the minimum decision quorum is not attained therein, the bankruptcy administration will continue the process until closing of the liquidation process. 

The purpose of these provisions is to prevent the delays and problems encountered in the practice.

III- Amendments relating to Attachment as a Provisional Injunction:

Creditors have been granted new rights in respect of demand of attachment as a provisional injunction, and if a demand of attachment as a provisional injunction is refused, the right of appeal is granted, and if a pledge is established after the attachment or the attachment as a provisional injunction, participation of that attachment in the existing attachment established prior to the pledge is prevented, in the execution proceedings, also including the proceedings under the Law 6183. 

(1) Amendments in article 257 of the Execution and Bankruptcy Law: 

With regard to demands for attachment as a provisional injunction, in addition to the existing rights in Article 257, new rights are granted, and as a result, creditor is entitled to demand an attachment as a provisional injunction also if the debtor refrains from paying its debts or commits fraud in breach of the rights of the creditor. In addition, this article has clarified that a demand for attachment as a provisional injunction must be based on a “monetary debt”. 

(2) Amendments in articles 258 and 265 of the Execution and Bankruptcy Law: 

While the former law provisions do not grant the right of appeal against dismissal of a demand for attachment as a provisional injunction, the new Law grants this right to the creditor. In addition, in the case of an objection to the attachment as a provisional injunction, a right of appeal against such decision is also granted. 

(3) Important Amendments in article 268 of the Execution and Bankruptcy Law: 

If any property is encumbered by a pledge after it is attached or attached as a provisional injunction, the attachments to be established after the pledge (including those subject to the Law 6183) cannot participate in the attachments established before the pledge. 

IV- Amendments relating to Bankruptcy Suits:

By the amendments in article 280 of the Execution and Bankruptcy Law: 

While, according to the former law provisions, the acts of the debtor which are not expected from a good faith and prudent merchant were deemed null and void, in the new Law provisions, the “acts of the debtor committed with malicious intent of causing damages to the creditors” are subject to cancellation. The period for start of the proceedings is increased from two years to five years. Thus, conditions of cancellation are aggravated, and the period for start of the cancellation proceedings is extended.

By this amendment, a new dimension is brought to bankruptcy suits, and accordingly, the following condition “a debtor who has become partially or entirely insolvent or a debtor who is subject to bankruptcy, and has already disposed of half of its properties as a result of attachments in the course of execution proceedings, and whose remaining assets and properties are not sufficient to pay its overdue debts plus debts to mature within one year, must have knowingly reduced its properties through acts that are not expected from a good faith person or prudent merchant” is replaced by the condition: “where it is known or is clearly required to be known by the other party that any debtor whose assets and properties are not sufficient to pay its debts has committed acts with malicious intent of causing damages to creditors”, and upon satisfaction of this condition, such acts are subject to cancellation. 

Thus, by this amendment, given the fact that the “malicious intent of causing damages to creditors” is a concept which is very difficult to prove, the conditions of cancellation have been aggravated in favor of the debtor, but on the other hand, in the last sentence of the same paragraph, the period of two (2) years has been increased to five (5) years.

As also seen in the rationale of the article, this article substantially changes the conditions of a suit of nullity. However, temporary article 5.38 provides that this article is applicable only on the pending suits of nullity brought forward prior to the effective date of the Law.

This in turn has made the amendments in article 280 stillborn, just like the amendments in article 111. 

If this temporary article is applied, the provisions of first paragraph of article 280 will not be applicable.

V- Amendments relating to Concordat:

In the Execution and Bankruptcy Law, some important amendments have been made in terms of concordat, some of which are in disfavor of creditors, and by these changes, the creditors are also allowed to demand concordat, and by the articles added to the Law, the “concordat by way of abandonment of properties” is brought in favor of creditors. 

(1) Amendments in article 285 of the Execution and Bankruptcy Law: 

In addition to the debtor, the creditors are also enabled to demand concordat. Furthermore, it is also provided that if deemed necessary, the execution court may take necessary actions and measures for protection and preservation of the debtor’s properties. 

Furthermore, last paragraph of the said article is repealed, and accordingly, in order to be entitled to demand concordat, the debtor’s existing assets and properties are no more required to be sufficient to pay for at least fifty percent of its debts. 

(2) Amendments in article 286 of the Execution and Bankruptcy Law: 

Differently from the former law provisions, not only the condition of the debtor’s assets and properties being sufficient to pay for at least fifty percent of its debts, as referred to above, but also the condition of the concordat applicant (i.e. the debtor) acting in good faith have been removed. Thus, the debtors who have acted in bad faith up to that stage, and whose assets and properties are sufficient to pay only a small amount of their debts are also entitled to apply for concordat. 

Furthermore, according to the amendments in this article, upon dismissal of a demand for concordat, the debtor or the concordat applicant creditor may appeal against the decision of dismissal within ten days following the date of pronouncement of the decision. 

(3) Amendments in article 287 of the Execution and Bankruptcy Law: 

Differently from the former provisions, the period of two months granted to the debtor has been increased to three months, and the extension time of two months is maintained.

Again, by this article, the powers and responsibilities of the concordat commissioner are increased.

(4) Amendments in article 288 of the Execution and Bankruptcy Law: 

A right of appeal is granted against the decisions of the execution court relating to the time granted to the debtor applying for concordat, or to the extension of time.

(5) Amendments in article 289 of the Execution and Bankruptcy Law: 

It is stipulated that during the concordat period, for collection of the receivables secured by chattel mortgages or mortgages on real properties, legal proceedings by way of realization of pledge can be started, or the pending legal proceedings can be continued until the stage of sale, but the related properties cannot be taken into custody, and cannot be sold out.

Furthermore, unless otherwise provided in the concordat decision, it is provided that the time granted to the debtor will suspend accrual of interests on all kinds and types of receivables not securitized by the pledge.

(6) Amendments in article 290 of the Execution and Bankruptcy Law: 

Differently from the former law provisions, the debtor may establish a pledge, stand as a guarantor, and transfer the title on its real properties with a prior consent of the execution court during the concordat period.

(7) Amendments in article 296 of the Execution and Bankruptcy Law: 

It is stated that the hearing date fixed by the court for its decision on approval of concordat will be announced and published in the newspaper where the decision for grant of time is published (formerly, it was one of the first five newspapers with the highest circulation).

(8) Amendments in article 297 of the Execution and Bankruptcy Law: 

It is provided that concordat will be accepted and approved if half of the registered creditors (formerly, it was two-thirds) and two-thirds of the receivables of such creditors are exceeded.

(9) Amendments in article 298 of the Execution and Bankruptcy Law: 

It is confirmed that the former condition of the concordat applicant’s acting in good faith, formulated as “having not committed any act dishonestly or inconsiderately”, has been repealed.

(10) Article 298(a) added to the Execution and Bankruptcy Law: 

Upon demand of the debtor, the judge who approves the concordat application is authorized to postpone sale of the pledged personal and real properties by one year, providing that the postponement period does not exceed one year after the decision and the interests which will accrue during the postponement period and are not backed by the existing pledge are separately securitized. However, the interests accrued on the pledged receivables during one year prior to the concordat demand must have already been paid. 

Here, the debtor is also required to prove convincingly that these properties (the law only refers to the items subject to real estate mortgages and commercial enterprise pledge, and we believe it is caused by a redaction error) are needed and necessary for survival of its business concern, and the realization of pledge will endanger its economic survival. If this situation ceases to exist, the postponement decision will also be cancelled. Furthermore, this decision will be automatically repealed if the debtor sells its properties, is adjudged bankrupt or dies. 

(11) Articles 309(a) to 309(l) are added after article 309 of the Execution and Bankruptcy Law:

These paragraphs set down the rules of “concordat by way of abandonment of properties” in favor of the creditor. In the concordat by way of abandonment of properties, the debtor, in its concordat application, will not offer to pay a certain amount of money to its creditors, but will abandon its properties to its creditors and offer its creditors to sell out and liquidate its properties. This liquidation will be managed and conducted by a committee of creditors and the liquidators. The modus operandi of this liquidation is greatly similar to the ordinary concordat. However, in this mechanism, the creditors are entitled to directly dispose of the debtor’s properties or transfer the title of properties to third parties in full or in part. Furthermore, here, the concordat applicant loses its control on its properties and does no more have any right of disposition on the properties.

VI- Other Amendments:

(1) Article 269(a) is added to the Execution and Bankruptcy Law:

According to this article, with respect to the real estates under tenancy, if the debtor does not object to a payment order notice and does not pay its rental debts by the end of the notice period, the right to demand evacuation of the real estate can be used within a period of six months.

(2) Article 333(a) is added to the Execution and Bankruptcy Law:

In this Law article, the “liabilities of directors of a commercial enterprise” are regulated, and it is provided that if the de jure or de facto directors of a trading company do not pay all or some of the debts of the company with malicious intent of causing damages to the creditors, they will be sentenced to imprisonment and heavy fines.

(3) Article 336(a) is added to the Execution and Bankruptcy Law:

Third parties who fail in timely redelivery, upon demand of the execution office, of the properties and assets entrusted in their custody for pledge, attachment or any other reason will, upon complaint, be sentenced to imprisonment. Thus, the offence of abuse of trust is specifically regulated in the Execution and Bankruptcy Law, thereby avoiding deferral or turning into cash of the imprisonment sentences. 

(4) Furthermore, by amendments in the Law, the penalties of the Execution and Bankruptcy offences are generally aggravated. On the other hand, the offences punishable by a sentence of imprisonment for up to six months are allowed to be penalized only by a penal decree, thereby further speeding up the process in criminal lawsuits. 

* The explanatory note is prepared by the Banks Association of Turkey’s Working Group on Execution and Bankruptcy Law with the aim of informing the public.
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