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1. Introduction

1.1. Articles 13 and 14 of the EC-Turkey Association Agreement and Article 41 (2) of the Additional  Protocol thereto envisage, by Decision of the Association Council, the progressive abolition of restrictions on the freedom to provide services and freedom of establishment, using as guidelines the relevant provisions of the Treaty establishing the European Community.

l.l.l. Article 48 of Declaration No. 1/95 provides that the Association Council will set a date for the initiation of negotiations aimed at the mutual opening of the Parties` respective

procurement markets.

1.1.2. On 15 November 1999, the Council indicated its willingness to conclude a

Decision with Turkey on the liberalisation of services and procurement.


1.1.3. On 11 April 2000, the EC-Turkey Association Council decided to open negotiations aimed at the liberalisation of services and the mutual opening of procurement markets between the Community and Turkey.

1.2. Between the original indication November 1999 of willingness in principle to enter into negotiations and the Decision of 11 April 2000 to begin negotiations, the Helsinki Council, on 11 December, 1999 had granted Turkey the status of a candidate country to the EU.


1.2.1. This fundamentally changed the nature of the negotiations. The candidate status of Turkey now calls for a different model for the Draft Agreement.


1.2.1.1 lndeed, the Draft Agreement as it stands is limited in scope and in ambition. It is based on the GATS commitments of the parties. However, as Turkey will be adopting the acquis communautire, as outlined in the Accession Partnership Document the Draft Agreement must be prepared to ensure Turkey's incorporation in the Single Market for services. The current draft does not provide for this objective.


1.2.2. The Draft Agreement differs from the model used with some other accession countries, for example, Slovenia, in that it covers only the liberalisation of services and procurement, whereas the agreement with Slovenia covers goods, services and procurement in a single package. 'This is because the freedom to supply industrial goods was already covered by the provisions of the Customs Union.

1.2.3 A Draft Agreement has been drawn up by the Commission and submitted to the Member States for approval. Two rounds of negotiations between the parties have been held on the basis of this Draft.

1.3. The area of commercial activity covered by the term "services" in this context is

very broad; it includes, but is not limited to, the following major sectors:

· Telecommunications and the lnternet:

· Utilities;

· Financial services; 

· Insurance;

· E-commerce;

· Legal and professional services;

· Maritime, rail and road freight, transport and auxiliary services; 

· Publishing media and entertainment.


1.4. There are two aspects of liberalisation which need to be addressed, liberalisation of services within the EU and liberalisation of the provision of services between the EU and Turkey. It has to be recognised that liberalisation is far from complete in the EU and there is an ongoing debate both as to the pace of liberalisation which is desirable and the form which that liberalisation should take. There is also an element of concern about the social consequences which may result. This is highly relevant to the issue of the agreement which is currently being negotiated between the EU and Turkey because the requirement for Turkey to comply with the acquis communautaire relates not only to the existing acquis but also to any modifications or enhancements which may be made to it, either during the course of the negotiations or subsequently. Turkey, in common with the other candidate countries, is therefore being presented with a moving target.

1.4.1. It must also be recognised that the forces driving the expansion of comnmercial activity, particularly in relation to the Internet and E-commerce, are external to the EU and largely beyond its control. Tl7e EU is, therefore, itself presented with a moving target in so far as the nature and content of the Internet are being shaped elsewhere and the only choice frequently presented to the EU is between compliance with predetermined standards and failure to keep pace with the development of the medium.


I.5. The idea that the EU, or any of its Member States, can unilaterally control the content of the Internet or inhibit freedom of access by its citizens is fallacious.


1.6. The question of the liberalisation of services must also be seen in the context of the Single Market and particularly the need to ensure that there is fair competition between the various players. The principal aims of liberalisation should be to achieve effective regulation, fair competition and non-discrimination.

2. The nature of liberalisation
2.1. Effective regulation must  involve an element of deregulation; liberalisation cannot be achieved by replacing old regulations with new regulations. What is needed is a complete rethinking of the regulatory framework. Governments have a duty to ensure that citizens are protected from fraud, misrepresentation and mismanagement; they also have a duty to ensure that market operators enjoy a "level playing field". Beyond that, regulation needs to be flexible and avoid unnecessary intervention.

2.1.1. Regulatory frameworks must be sufficiently flexible to address new developments and keep pace with rapidly changing technologies but at the same time they must be stable and predictable. A mechanism to speedily remove obsolete regulations will be necessary.

2.1.2. Regulatory objectives should be clearly identified in national or Community law. They should include a duty to promote customers' interests through effective competition and, where appropriate, a duty to ensure continued universal service provision.

2.1,3. Regulators must have sufficient and flexible powers to regulate the market operators. They must also have adequate resources.

2.1.4. The regulatory process must be transparent. There must be fair and adequate opportunity for all parties to be satisfied that the system is objective, proportionate and equitable.

2.I.5. Regulators must be, and be seen to be, independent of market operators and, where relevant, of government departments or Ministries responsible for the State's interest in

the market operator.

2.2. One of the principal objectives of regulation should be to ensure fair and effective competition in the; marketplace and, more importantly, to promote competition. This is particularly the case in markets which were formerly dominated by monopoly companies, whether State-owned or private.

2.2.1. To an extent, regulation is a substitute for competition. Where fair and open competition exists between a number of independent market operators, the consumer is protected against over-pricing, discrimination and unfair market practices by the force of competitive pressure. Companies can only improve their market position by offering better services, wider choice and lower prices.

2.2.2. Where competition is truly established, greater reliance can be placed on the general competition rules of the Treaty. As the Commission proposes, existing sectoral regulation can be progressively replaced as competition becomes more effective, ultimately limiting regulation to areas where policy objectives cannot be achieved solely by competition.

2.3. At a European level, it must be recognised that liberalisation may be taking place in different national markets but not at a uniform rate. European legislation also needs to be sufficiently flexible to keep pace with the rate of technological change. Directives should contain the fundamentals of rules; there is a need for sufficient detail to provide an appropriate degree of legal certainty but over-prescriptive detail, which is likely to be rapidly outdated, should be avoided.

2.4. The ESC shares the Commission's view that it will often be possible to achieve

regulatory objectives through codes of practice or guidelines devised by market players, based on a co-regulatory approach.

2.4.1.The ESC believes that as far as possible, structural forms of the social and civil dialogues should be developed in this context.


2.5. Liberalisation should be synonymous with reduced prices, improved quality and increased choice for the consumer.

3.
Specific sectoral considerations

3.1. The telecommunications sector

3.1.1. The EU position

3.1.1.1. Strong, independent regulation of the telecommunications sector is essential if Europe is to deliver to its citizens the benefits of lower prices, better quality and greater choice. A particular concern in this sector is to achieve equality and transparency of treatment between incumbent service providers and new competitors. The right approach to regulation in this market is evolutionary.

3.1.1.2. Apart from providing effective regulation, the regulatory systems need to ensure fair inter-connection, infrastructure competition, non-discrimination and universal service provision.

3.1.1.3. Prices terms and conditions of the interconnection between incumbents and new

competitors must be transparent, objective and cost-based. This requires that:

· the price of interconnection should reflect the incumbent's true and relevant costs;

· the regulator sets the basis for calculating and allocating costs and ensures independent auditing;

· interconnected competitors must have access to the same facilities and wholesale prices as the incumbent's retail operation;

· the structure of the incumbent's interconnection offer should not discourage new entrants from investing in alternative infrastructure;

· the incumbent must offer a sufficient range of services at cost-based interconnect prices to enable new entrants to compete effectively in the retail market;

· new competitors should only be required to pay for those facilities strictly necessary to provide service.

3.1.1.4. Infrastructure competition requires that no limitations should be placed on the number of licences available to new entrants wishing to compete except where lack of facilities dictates restrictions. Procedures far obtaining licences should be published and should be streamlined as much as possible.

3.1.1.5. A key facilitator of consumer choice and effective competition is the ability of customers to select operators for long-distance and international calls without changing their local telephone company. Equally important is number portability - the ability of customers to retain their existing telephone number when changing their telephone company. An EU Directive requires this to be in place by 1 January 2000 but compliance with this is far from complete.

3.1.1.6. The regulatory system should ensure non-discriminatory pricing behaviour and prevent the abuse of dominant positions towards captive end-customers and new competitors. An incumbent should not be allowed to discriminate between different competitors seeking access to its network and, in particular, preferential treatment of the incumbent's own retail activities compared to those of competitors should not be permitted.

3.1.1.7. The regulator should set or approve standard prices and other terms and conditions for interconnection in consultation with market players; prices should be benchmarked against other countries. Once competition is established, the regulator should withdraw from setting prices in favour of market forces.


3.1.1.8. With a few exceptions, Europeans regulatory frameworks have been in place only far a short period. The progress made with liberalisation in the various Member States reflects this. Portugal and Greece have received derogations on the introduction of full competition until January 2000 and 2001 respectively. A recent benchmarking exercise showed that, against a European average score of 64; the U.K. had achieved the greatest progress towards full liberalisation with a score of 95. Italy, with a score of 57, was the least advanced of those countries which were not in receipt of derogations; legislation implementing EU Directives is now in place there but shortcomings remain.

3.1.1.9. Another area in which liberalisation remains incomplete is in the field of mergers and acquisitions. Several Member States still have legislation imposing restrictions on the acquisition of national telecommunications companies by foreign bidders; in some cases, such acquisitions are outlawed.

3.1.1.10. It is essential that the regulatory systems should ensure universality of service provision in the telecommunications sector. An issue here is whether new entrants should be required to contribute towards the cost to the incumbent of ensuring universal service throughout the country, including to remote regions and poorer customers. Practice varies in the Member States. Where such contributions are required, they should be based on the real net cost of providing universal service, taking account of the benefits the incumbent derives from being the universal service provider.

3.1.2. The position in Turkey

3.1.2.1 There have been a number of significant developments in the Turkish telecommunications sector, both with regard to physical infrastructure and the supply of services. The basic policy principles in this area include:

· increasing the quantity of telephone lines;

· extension of the network. infrastructure with modern digital network systems; 

· the maintenance of basic network prices at affordable levels for consumers;

· improving the profitability of Turkish Telecom A.S.;

· enhancement of the telecommunications equipment market; 

· the introduction of licensing for value-added services;

· the encouragement of foreign capital and expertise; 

· the liberalisation of telecommunications services.

3.1.2.2. At present, Turkish Telecom A.S., a State-owned economic enterprise, is the exclusive operator in supplying voice telephony, telex, facsimile transmission and privately​leased circuit services. The General Directorate for Telecommunications and the General Directorate for Wireless Communication have been acting as the regulatory body in this sector. In order to comply with the EU and WTO regulatory frameworks for the establishment of fair competition, studies are continuing on the draft Telecommunications Act, which stipulates the creation of an independent regulatory authority, the rules of licenses and agreements and the status of Turkish Telecom A..S. And that of its employees.


3.1.2.3. The urgent need to establish a competitive market in the communications sector in order to protect the interests of consumers is paramount. Thus, liberalisation has as much

significance as privatisation in the reorganisation of the sector. In this context, the 2005 deadline in Turkey's WTO offer is planned to be shortened to 2003.

3.I.2.4. It is expected that the new draft Telecommunications Act will be put into effect prior to the privatisation of Turkish Telecom. The separation of regulatory and operational functions is deemed essential to the establishment of a competitive telecommunications market.


3.2
 The utilities sector

3.2.1. The EU position

3.2.1.1 This sector covers the provision of gas, electricity and water services and sewage treatment. Many of the considerations which apply to the telecommunications sector are also relevant to the utilities sector. In most Member States the sector is, like the telecommunications sector, in a process of transition from mainly State-owned monopolies to a competitive market. Again, like the telecommunications sector. The stage which this process has reached differs

widely between Member States.

3.2.1.2. In particular, the regulatory framework needs to take account of the following requirements:

· the need to prevent abuse of dominant positions by incumbents; 

· the need to ensure non-discrimination;

· the need to ensure universal service provision;

· the need to promote fair competition, leading to the regulator withdrawing in favour of
market forces;

· the need to open national markets to foreign operators, whether by acquisition or otherwise; 

· the need to ensure fair inter-connections;

· the need to ensure infrastructure competitions;

· the need to present consumers with a better quality of service, lower prices and wider choice.


3.2.2. The position in Turkey

3.2.2.1. Legal and institutional restructuring (privatisation) for promoting competition in the energy sector is under way. To this end, considerable progress has been made in liberalising the oil and electricity sectors. De-monopolisation and privatisation in the electricity sector is governed by three separate laws (Nos. 3906, 3974 and 4046).

3.2.2.2. As far as electricity generation is concerned, BOT (Build-Operate-Transfer), BO (Build-Operate), TOR (Transfer of Operation Rights) and auto-producing models have been put into effect with the aim of stimulating foreign and domestic private capital participation in order ​to ensure efficient and reliable electricity supply at the least cost. Within the framework of the BOT model, six hydro-electric plants with a total output capacity of 57MW are operated by the private sector and a further nine, with a total output capacity of 989MW, are under construction. With regard to the B0 model, five thermal power plants with a. total output capacity of 5,200MV are to be constructed in the period 2001-2003.

3.2.2.3. The distribution of electricity in Turkey is carried out within 29 regions; of these, four have been transferred to the private sector. Concerning the other 25 regions, tendering procedures have been completed for 20 and agreements for the transfer of operating rights have been approved for 17 of these. The ultimate aim of the Turkish Government is to liberalise the entire national distribution network.

3.2.2.4. The establishment of an independent regulatory body for promoting fair competition, coordination of public and private-sector activities and for supervising the related technical /consumer services standards is an integral part of this objective.


3.2.2.5. In accordance with the Decree on Utilisation of Natural Gas, there are no restrictions on private-involvement in the distribution of natural gas within cities. BOTAS, a State-owned joint stock company for pipelines, has a legal monopoly position at present in the importation, sale and pricing of natural gas but studies for the liberalisation of the gas market

have been initiated.

3.3. '; The financial services sector

3.3.1. The EU position

3.3.1.1. Financial services include banking, stock-broking, pensions, money-lending, corporate financing, leasing, invoice factoring, investment and financial advisory services.

3.3.1.2. A Single Market in financial services has been under construction since 1973, yet, as the Commission concedes, the EU's financial markets remain segmented and business and consumers alike continue to be deprived of direct access to cross-border financial institutions.

3.3.1.3. The fault does not lie with the Commission, which has introduced a number of legislative proposals over the years. ~1'hese include:

· A proposal on the winding-up and liquidation of credit institutions;

· A proposal on the winding-up and liquidation of insurance companies;

· A proposal for a 13th Company Law Directive on take-over bids; 

· The European Company Statute:

· Two proposals for Directives relating to Undertakings for Collective Investments in Transferable Securities (UCITS):

· A proposal for a Directive on the distance selling of financial services;

· A proposal for a Directive on electronic money.

3.3.1.4. All too often, it has proved impossible to reach political agreement on these important proposals. The barriers to progress are threefold: legal, administrative and business custom and practice. The latter is frequently the most difficult to overcome. Host country authorities are unwavering in applying their conduct of business rules and Member States have been steadfastly reluctant to adopt unifying legislation. However, there may be a need to reconsider the extent to which host country application of business conduct rules - in relation, for example, to the Investment Services Directive (ISD) - is compatible with the needs of an integrated securities market.

3.3.1.5. Similarly, the present mass of legal and administrative barriers needs to be swept away lest the emergence of better-integrated securities trading systems, driven by market forces, is frustrated and the benefits of access to EU-wide capital markets denied. Broadly, action is required under five chapters:

· common rules for integrated securities and derivative markets; 

· raising capital on an EU-wide basis;

· financial reporting;

· a Single Market framework for supplementary pension funds; 

· collateral.

3.3.1.6. The Commission communication "Risk capital, a key for job creation in the EU", endorsed by the European Council in Cardiff, has underlined the missed opportunities for Europe in terms of investment and job creation, stemming from the under-developed nature of Europe's risk capital market.

3.3.I.7. Comparable, transparent; reliable and timely financial information is fundamental for an efficient and integrated capital market. Lack of comparability is likely to discourage cross-border investment because of uncertainty concerning the credibility of financial statements.

3.3.1.8. There is also a need to inculcate a new enterprise culture in European banking circles. Banking institutions in Europe are considerably more risk-averse than their counterparts in, for example, the United States and the impact of this on both new company formation and

also new company survival rates is plain to see as small businesses are forced to rely on more costly and inflexible forms of financing.

3.3.1.9. As in other areas, the progress made by individual Member States in developing dynamic risk-capital markets varies greatly.

3.3.1.10. A secure and transparent environment for cross-border restructuring is required. In order to avoid that prudential considerations - left unspecified - could result in unjustified actual or potential obstacles to restructuring operations, it would be appropriate that any required authorisation process should be based on objective and publicly-disclosed criteria, stable over time.

3.3.1.11. At present, the adaptation of EU prudential rules to cope with new sources of instability or to align it on state-of the-art, regulatory/supervisory practice is painstakingly slow. It is not unusual for legislative procedures to take three to four years to complete.

3.3.1.12 The regulatory framework should seek to provide adequate protection for consumers against fraud and mismanagement. However, it must be recognised that regulatory processes will always lag behind financial services innovation. It is important to ensure that the development of financial markets is not hampered by the lack of a regulatory vehicle to deal with new structures. By the same token, consumer protection legislation in this field must not act in such a way as to inhibit legitimate trading operations in an attempt - usually fruitless - to stamp out the malpractices of a minority of rogue traders. In the final analysis, this does not further the true long-term interests of the consumer.

3.3.2 The position in Turkey

3.3.2.1 The practices required by Turkish legislation concerning banking services have been presented in their GATS commitment list. Foreign legislation banks operate in the sector since there are; no retrictions on their entry. It is anticipated that entry to the Single Market would produce an increase in the number of foreign banks, thereby intensifying competition and resulting in the increased effectiveness of the sector. Representatives of the Turkish banking sector believe that its infrastructure is adequate for participation in foreign markets.

3.3.2.2 An agreement to be made with the EU will help to establish a rational banking sector with a competitive ability. However, Turkish banks will have to adapt to the changes brought about by the entrance of foreign competition on the one hand and, on the other hand, the State will need to provide a legal and economic infrastructure which will ensure fair competition in the sector. The agreement is expected to have the following significant effects on the sector:​

· Turkey will have to bring its financial sector and banking legislation into compliance with EU legislation;

· as a result of this legislation compliance, some credit organisations which are not currently subject to Banking Laws will be brought within their scope, thus eliminating the drawbacks and distortions of competition resulting from the application of different legislation;

· the state aid regime resulting from the agreement will be effective in preventing unfair competition by State-owned banks, while at the same time making the restructuring of the Government's incentive policy imperative;

· the privatisation of State-owned banks will become more urgent.

3.3.2.3 Other anticipated consequences of tlýe agreement include:​

· a decline of profitabilitv in an environment of free competition;

· a decrease in the relative power of banks among financial intermediaries; 

· an acceleration of mergers and acquisitions among banks.

3.3.2.4. It is expected that the State authorities will address these concerns by taking initiatives to improve the strength of the banking sector against foreign competition and to increase its competitive. It is particularly important for the sector that there should be a transition in Turkey to the global banking model and that policies for curbing inflation are effectively implemented.

3.3.2.5. On the other hand, the removal of obstacles against the residence of Turkish banks in EU Member States will open up significant opportunities for the Turkish banking sector. Banks must be prepared to face full competition in their home market in order to be able to take advantage of these new opportunities. It will be important for banks to review their corporate strategies in order to ensure that they become more competitive. On that account, it would be advantageous for Turkish banks to revise their operational and structural properties in the light of the new competitive conditions.

3.3.2.6. At present, there are some legal restrictions in Turkish legislation for foreigners entering the Turkish capital market as service providers. These restrictions consist of certain conditions pertaining to obtaining permission and registration but they are applied equaliy without discrimination between Turks and foreigners. Under Law No. 4487, companies operating in the capital market are obliged to obtain permission from the Capital Market Board. While banks are allowed to perform all kinds of capital market activities in the EU, this is only possible in Turkey by establishing an intermediary firm according to the Capital Market Board's decision or by becoming associated with an established intermediary firm. Trading in securities also requires permission from the Capital Market Board; the representatives and assistants of security exchange members have to be Turkish citizens.

3.3.2.7. With regard to institutional investment firms, foreign banks are able to establish investment funds and issue investment shares through their branches in Turkey. Ttre shares of foreign investment funds can only be sold in Turkey after being registered with the Board within the framework of the "Bulletin of Principles Regarding Registration with the Board and the Sales of Foreign Investment Fund Shares". As far as rating activities are concerned, internationally ​accepted rating institutions approved by the Board are able to perform rating operations without establishing firms in Turkey, or becoming associated with an established rating institution or opening a branch, agency or office in Turkey.

3.3.2.8. Representatives of the capital market sector in Turkey anticipate that the entry into the market of institutions with international experience will have a positive influence on service quality and product diversity. Furthermore, this is expected to augment the institutional investor base and encourage the inflow of foreign capital. Increases in transaction volume and liquidity in local exchange markets should attract both local and global investors and draw additional funds into the capital market. On the other hand, the price of services will fall as a result of increased competition and existing local intermediary firms will face a simultaneous drop in margins and in market share; these factors will be compensated, to a large extent, by the expansion of the market.

3.3.2.9 The players in the Turkish capital market sector also experience some problems in operating in other countries, for which they seek government support. While the problems in the Istanbul Stock Exchange basically centre around accord studies and establishing a common transaction platform, the debate focuses on :​

· the introduction of the reciprocity principle, 

· enabling an operator in a particular country to engage in activities in other countries, such as public offerings or sales on an allocation basis;

· the establishment of common accounting and independent audit standards;

· the establishment of standard practices regarding investor protection and the dissemination of information to the public;

· ensuring that stack exchanges provide mutual assistance to one another with respect to the supervision of ýnultinational transactions and the exchange of information.

3.3.2.10 Turkish intermediary firms have stated that they expect the following measures to be taken for the problems which they encounter outside Turkey:​


· the establishment of equitable practices, especially in relation to tax legislation, double taxation agreements in countries where these do not currently exist and an improvement in the provisions of existing agreements;

· the inclusion of Turkish investment funds within the scope of EU arrangements for "Undertakings for Collective Investments in Transferable Securities (UCITS)" and ensuring that these fund shares can be sold in the designated markets.

3.3.2.11. Although a fast-developing one, the factoring sector in Turkey suffers some problems resulting in unfair competition in national and international markets, due to a legal infrastructure which is not fully developed. Should these problems be resolved, factoring in Turkey will become, in the medium to long term, a significant financing technique, reaching the standards of the EU countries, among whom Turkey is on the threshold of becoming a member.

3.3.2.12. At the end of 1998, the world's factoring turnover amounted to US$ 626,631 million, of which 65% were located in West European countries. The factoring sector in most of those countries comprises a small number of firms, most of which are about the size of a prominent Turkish bank. In some Member States, banks are not allowed to perform factoring operations as banks, while in others they are free to do so on the same conditions as factoring firms.

3.3.2.13 In Turkey, the legal structure creates distortions of competition because banks are subject to the banking law, while factoring firms are subject to Decree Law No. 545. This results in differences between banks and factoring firms with regard to Bank and Insurance Transactions Tax and the Resource Utilisation Support Fund. Turkish factoring firms believe that, once these differences have been resolved, they will become strong enough to compete against the West European firms, despite the discrepancy in scale. In that event, the contribution of the factoring sector to the Turkish economy would reach significant proportions.

3.3.2.14. The leasing sector and its activities are governed by Leasing Law No. 3226 and related regulations, published in the Official Gazette dated 26 June 1985. Within the framework of this legislation, there are no restrictions against the entrance of investors from EU countries into the sector, the offering of services in line with GATS and the benefiting from those services. The amount of capital required for Turkish leasing companies and for the branches of foreign leasing companies opening in Turkey will be equalised in the short term.

3.3.2.15. In the medium term, the existing legislation needs to be brought up to date in order to increase the share of the leasing sector in the monetary system and increase the investments made through financial leasing, thereby benefiting Turkish exports and other services that bring foreign currency and to minimise the practical problems encountered.

3.3.2.16. In the longer term, the following actions are required:​

​

· facilitating the creation of financial leasing firms by bringing the requirements for the auditing of financial leasing firms with banking partners into line with the banking legislation:

· ensuring effective auditing in the sector.

3.4. The insurance sector

3.4.1. The EU position

3.4.1.1. The Commission's Interpretative Communication on the Freedom to Provide Services and the General Good in the Insurance Sector {C (1999)5046) highlights the demarcation

between the right of establishment and the freedom to provide services.

3.4.1.2- The fact that the Commission felt the need to issue an interpretative document "to explain and clarify the common rules'' underlines the confusion which exists in this area, where the legal position has been established more by the precedents established in a series of judgements by the European Court of Justice {ECJ) than by the legislative actions of the Commission and Council.

3.4.1.3. Part One of the interpretative communication defines the scope of the concepts of the freedom to provide services and the right of establishment. In accordance with the case law of the ECJ, it stresses that the temporary nature of the provision of services does not mean that the provider may not equip himself with some form of infrastructure {chambers, offices, etc.) in the host Member State insofar as is necessary for the purpose of performing the services in question, without coming under the right of establishment. In such cases, the temporary character of the services provided is to be assessed by reference to their duration, frequency, and periodicity and continuity.

3.4.1.4. Conversely, the court has ruled (Commission v Germany, case 205/84) that, "an insurance undertaking of another Member State which maintains a permanent presence in the Member State in question comes within the scope of the provisions of the Treaty on the right of establishment even if that presence does not take the form of a branch or agency, but consists merely of an office managed by the undertaking's own staff or by a person who is independent …".

3.4.1.5. This highlights the difficulty of drawing a dividing line between instances which come under the freedom to provide services and those which involve the right of establishment. The position is not clarified by the concept of the common good introduced by the ECJ, which too often leaves the distinction to be drawn by subjective judgement.

3.4.1.6. This situation creates a climate of uncertainty for businesses, consumers and Member State authorities alike. It is not helped by the statement in the interpretative communication that it "...does not impose any new obligation on Member States; neither does it prejudge the interpretation that the Court of Justice might place on the matters at issue. Nor does the present communication prejudge the Commission's subsequent interpretation of the principles of establishment and the freedom to provide services....." ln other words, it does very little to change the state of confusion which currently exists.

3.4.1.7. This is not only unsatisfactory from a practical point of view but front a constitutional one. The ECJ is effectively abrogating to itself legislative powers by assuming the function of interpreting legislative instruments.

3.4.1.8. In these circumstances, it is going too far to say, as the Commission does, that, "The Third Council Directives 92/49/EEC and 92/96/EEC completed the establishment of the single market in the insurance sector."

3.4.2. The position in Turkey

3.4.2.1. The Turkish insurance sector is regulated and supervised by the Under​secretariat of the Treasury. All insurance and re-insurance companies, regardless of whether they are foreign or domestic, are subject to the Insurance Supervision Law No. 7397 and related regulations.

3.4.2.2. The establishment of an insurance or re-insurance company in Turkey is subject to prior permission and requires the same amount of paid-up capital in each case; a license must be obtained from the Under-secretariat; licences are issued separately for each field in which the companies intend to operate.

Many of the fundamental principles of Community legislation are found in the relevant Turkish legislation. In addition, further changes are being made to provide closer approximation with the Community acquis. Major areas that need further alignment include the Directives concerning insurance against civil liability in respect of the use of motor vehicles and the Directives on the taking-up and pursuit of the business of direct insurance other than life.

3.5. E-commerce

3.5.1. The EU position

3.5.l.l. E-commerce represents the most significant change in the business environment in our lifetime. Its capacity for generating change is virtually unlimited; it is already clear that there will continue to be further rapid technological advances, hastening economic and social

change. Not all of these changes will be without problems but e-commerce is here to stay. The only viable approach for governments and administrators is to understand it and embrace it.

3.5.1.2. At the end of 1999, the proportion of retail sales over the Net was still small; 1.6% in the USA, 0.8% in the UK and values which were to a small to be measurable in most other EU countries. Nevertheless, even these small figures are already beginning to have an enormous impact on customer behaviour. We are in the early stages of a migration from shops to screens. The whole distinction between e-commerce and other commerce will  become irrelevant; there will be no such thing as e-commerce because all commerce will be e-commerce. There is no opt-out.

3.5.1.3. The likelihood is that consumers scouring the Net for the lowest prices will create a knock-down effect on all prices. Experience in the USA indicates that this will depress prices overall by 0.5 % per annum for the next ten years. Fortunately for the commercial world, the Net also enables companies to respond to this price-cutting pressure by cutting production costs. The end result will be a substantial increase in employment resulting from the exponential expansion of commercial activity powered by the development of e-commerce.

3.5.1.4. However, the benefits of this employment-creating surge in activity will only be felt in those areas where governments understand and adapt to the new paradigms which are being created. E-commerce is more mobile than any other form of business. lt can, and will, locate in those areas which are most advantageous to its operation; if the EU or the Member State governments attempt to burden Internet operators with onerous restrictions and bureaucratic regulations then Europe will pay the price by missing out on the job-creation opportunities which the Internet provides.

3.5.1.5. This is equally true of taxation. Efforts to tax e-commerce run the risk of isolating the EU from the Internet. The most logical, and in the final analysis, probably the only workable solution is for the principle of taxation in the country of origin to apply to all transactions. Attempting to levy impori duties on the vast volume of cross-border trade which will be generated is simply impracticable.

3.5.1.6. Consumer protection is an area of concern in relation to the Internet. On the one hand, e-traders expose themselves to the global legal framework and, therefore, global liabilities. On the other hand, in addition to the normal risks associated with trading activity, consumers are exposed to the risks of fraudulent use of their credit cards and the interception of confidential information. Legal developments cannot, for the most part, keep pace with the rate of change in Cyberspace. In practice, however, most of the existing conventional laws apply; the challenge is applying them from a new perspective to a new medium.

3.5.1.7. The Internet is a global market which requires global solutions. Internet law concerning such aspects as establishing a legislative framework for the encryption process needed to protect the security of information by sending it in coded form and an approvals scheme for organisations supplying cryptography support services has to be developed on a global basis through international cooperation on the widest scale. It cannot be developed piecemeal; that would only lead to a plethora of conflicting legislation in different countries which would create the scope for confusion on a massive scale and a multitude of legal. loopholes which would be exploited by unscrupulous traders.

3.5.1.8. Another concern is that governments might seek to take powers to obtain enforceable disclosure of confidential information relating to their citizens or the citizens of other countries. The circumstances in which governments are given such powers should be strictly

limited to the interests of national security and the detection of crime.

3.5.2. The position in Turkey

3.5.2.1 Turnet, the internet backbone service, has failed to meet the growing demand in the market. The factors of high access costs and low-speed internet services have had a negative impact on the demand for access. In order to alleviate these problems and to provide proper usage of these services within the public sector and education, a new Turk Telecom Internet Backbone service (TT-Net) was launched in 1999.

3.5.2.2. The main objective is to set up and develop telecommunications, broadcasting and information networks delivering affordable, reliable, quality services and offering diversified choices to consumers; the aim is to provide integration with the rest of the world and facilitate the transformation to an information society.

3.5.2.3. In addition to network expansion, emphasis will be placed on infrastructure planning with a view to ensuring enlarged market access. It is anticipated that the new TT-Net Internet Infrastructure will alleviate the problems currently being experienced with internet access.

3.6. Legal and professional services

3.6.1. The EU position

3.6.1.1. In general, legal and professional services are well-established in most Member States and there is fair and open competition between them at national level. Concerns at the European level centre on the issue of the mutual recognition of professional qualifications, which is still far from complete. There are also certain anomalies in the taxation area, particularly with regard to VAT; these are only likely to be resolved by a new definitive VAT system.

3.6.2. The position in Turkey

3.6.2.1. Turkey has initiated the liberalisation of services on two fronts; firstly, within the auspices of the World Trade Organisation (WTO) and, secondly, through bilateral negotiation with the EU since April I999. The scope of these negotiations includes professional and other business services. As within the EU there is some way to go in respect of the mutual recognition of professional qualifications.

3.7. Maritime, rail and road freight, transport and auxiliary services

3.7.1. In this area, which is an extremely important one for both the EU and Turkish economies, there is again a distinction to be drawn between the right of establishment and the right to provide services. The right of establishment will come into effect when the Draft Agreement is signed but the right to provide services will be dependent on an Association Council Decision that the relevant parts of the acquis communautaire have been satisfactorily

implemented.

3.7.2. A number of longstanding obstacles exist tor EU-flag vessels in relation to free access to cargoes to Turkey. Formal and informal preferences by the Turkish authorities towards local shipping companies do exist but would not seem to prohibit EU ship-owners from actively trading in Turkey. However, if real progress is to be made in the maritime transport sector, the draft agreement should be streamlined along the lines of agreements of the EU with other countries (e.g. Russia. Ukraine), providing specific clauses on "beneficiaries" in the maritime transport sector as well as in relation to liberalisation in the liner trades and the dry and liquid bulk trades.

3.7.3. Turkey has initiated efforts towards the adoption of the EL7 access in the rail sector by undertaking legal and institutional arrangements for the separation of administrative and operational activities, based on a feasibility study, with a view to increasing the quality and productivity of services while harmonising technical standards as far as possible.

3.7.4. Turkey will, however, face difficulties in the short to medium term in relation to the competitiveness of its maritime merchant fleet.

3.7.5. 1n addition, problems stemming largely from the inadequacies and deficiencies in the organisational structure of road transportation seem likely to pose difficulties, particularly where cabotage operations are concerned. In this context, Turkey will have to accelerate the drafting procedure on its proposed "Law on Road 'transport". Given the country's large size and the rapid increase in both domestic and transit transportation, the necessary legal and institutional arrangements far the implementation of the EU access, particularly on market access

and safety rules, world appear ta present a considerable challenge, at least for the foreseeable future.

3.7.6. In the third "strategy meeting" between the European Commission and 'Turkey, held in March 1999, the Commission representatives stated that they could co-operate with Turkey in participation in Trans-European Networks (TENs), Global Navigation Satellite Systems (GNSS} and maritime transport, for which the "Euromed Transport Forum'' would form a proper basis. A TINT (Transport Infrastructure Needs for Turkey} has also been envisaged.

3.8. Publishing, media and entertainment

3.8.1. The EU position

3.8.1.1. Regulatory regimes in this field differ considerably between the Member States. At the European Level, regulation should be limited to the protection of genuine public interest. Attempts to impose quotas on programme content in order to preserve or promote a "European culture" are unlikely to achieve their objective and could be tantamount to censorship.

3.8.2. The position in Turkey

3.8.2.1. The audio-visual sector in 'Turkey has been growing rapidly in recent years. Since the State monopoly on electronic media was abolished, broadcasting channels have operated in a competitive environment, as provided by Law No. 3984 on "Radio and Television Broadcasts''. In the framework of the Turkish privatisation policy, the process of privatising Telecom, which provides cable TV services, is ongoing.

3.8.2.2. In the audio-visual field, the relevant Turkish legislation needs to be harmonised with the Council Decisions on "encouraging the development and distribution of European audio-visual networks", "training programmes for professionals in the audio-visual industry", '`the future of European cultural action", "establishing a Community action programme in the field of cultural heritage" and "a programme to support artistic and cultural activities having a European dimension''.

3.8.2.3. The Council Directive on "administrative action in Member States concerning the pursuit of television broadcasting activities" is in harmony with the Turkish Law No. 3984 on the establishment of radio and television enterprises and their broadcasts; for the rest of the acquis, there is no corresponding Turkish Legislation in force.

3.8.2.4. Provided that a sustained effort to adapt the legal framework is made, and that it is accompanied by the necessary structural changes. Turkey should be able to meet the EU requirements in the audio-visual sector in the short to medium term.

4. 
Public procurement in Turkey

4.1. Procurement in Turkey is currently regulated by Public Procurement Law No. 2886. The main principle of this law is the fulfilment of the needs of public institutions in the most convenient and economical terms and in a timely manner, based on the principles of competition, clarity, equality  and transparency. Despite the fact that the law contains no provisions posing a legal obstacle to the participation of foreign companies in public tenders, domestic companies can be given the opportunity of being put into a relatively advantageous position vis-a-vis foreign companies by decisions of the Council of Ministers.

4.2. A study has been started by the Ministry of Public Works and Housing and the Ministry of Finance for the preparation of a new draft law amending Law No. 2886 to take into account the norms of the WTO and the EU. This study is expected to be completed during the new term of the Turkish Grand National Assembly.

5. Summary and conclusions

5.1. The Draft Agreement is a pre-Helsinki agreement which is being implemented in a post-Helsinki context. It  therefore requires Turkey to comply with the relevant parts of the acquis communautaire. This will involve not merely the adoption of the legislation but the creation, of the necessary infrastructure to implement it effectively.

5.1.1. The free movement of persons is not a formal part of the Agreement but is an intrinsic consequence of it and is defined in the Ankara Agreement.

5.2. Procurement has been linked to the liberalisation of services in the Draft Agreement. This means that companies established in the territory of each of the contracting parties will enjoy the same treatment and the same right of access to public procurement as national companies. This has to be seen in the context of the development of e-commerce. Increasingly, procurement, including public procurement, will be e-procurement, as e​procurement portals proliferate. The concept of "most-favoured nation" (MFN) status is being overtaken by technology. There is a need for guaranteed transparency in this area.

5.3. A distinction is drawn between the right of establishment and the right to provide cross​border services. There is already free movement of industrial goods between the EU and Turkey through the Customs Union.

5.3.1. In the light of Turkey's candidate status, the Draft Agreement should be prepared to incorporate Turkey in the Single Market. As a result, a new structure, based on the twin pillars of the freedom of establishment and the freedom to provide services should be envisaged. The current Draft does not provide for Turkey's integration into the Single Market.

5.3.2. In addition, the concept of' "key personnel'' should be defined so as to eliminate the possibility of the parties imposing practical obstacles to the freedom to provide services. In the same vein, current restrictive practices concerning visa requirements affecting Turkish businessmen and businesswomen should be removed in order to permit the full enjoyment of the rights and benefits to be derived from the Agreement.

5.4. Regulatory systems should be flexible and avoid unnecessary intervention. Their aim should be to ensure effective regulation, fair competition and non-discrimination. In sectors where there is imperfect competition, the regulatory regime should seek to achieve a "level playing field" between market players, prevent discrimination against other market players and customers, secure right of access to the market ensure universal service provision where appropriate and promote the development of fair competition. Once a truly competitive environment has been established, a market-led, co-regulatory system can be established, based on guidelines and best practices.

5.4.1 In particular, regulation of e-commerce should not inhibit the development of the market or place European firms or citizens at a disadvantage in seeking to harness the full potential of the market to create jobs and improve standards of living.

5.5 Liberalisation should result in a better quality of service, lower prices and wider choice for the consumer.
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