From Banking Regulation and Supervision Agency

Regulatıon On The Prıncıples And Procedures Of Bankıng Sector Recapıtalızatıon Scheme

Purpose 

Article 1- The purpose of this Regulation is to lay down the principles and procedures for the recapitalization scheme designed for the private owned deposit-taking banks incorporated in Turkey with the ultimate aim to establish a sound and transparent banking system. The Regulation stipulates the following in compliance with Provisional Article 4 of the Banks Act No. 4389: details of the general assembly to be held by banks; the procedures regarding an increase or decrease of the banks’ capital; the measures that need to be taken based on assessments of the Banking Regulation and Supervision Agency; the transfer period for shares which are subject to the capital increase; the issuance of convertible bonds and triggers for the conversion of these bonds into shares; the sale of banks’ shares taken over by the Savings Deposit Insurance Fund and conversion of subordinated debts to capital.

Scope 

Article 2- The provisions of this Regulation are to be applied to the privately owned banks incorporated in Turkey that are authorized to accept deposits, excluding banks taken over entirely or partially by the Savings Deposit Insurance Fund, publicly owned banks, special finance institutions, development and investment banks and the branches in Turkey of banks established in foreign countries. 

Legal basis 

Article 3- This Regulation has been issued in accordance with paragraph (11) of Article 3 and Provisional Article 4 of the Banks Act No. 4389. 

Definitions 

Article 4- For the purpose of this Regulation:

“Act” means Banks Act No. 4389; 

“Agency” means the Banking Regulation and Supervision Agency;

“Board” means the Banking Regulation and Supervision Board;

“Fund” means Savings Deposit Insurance Fund;

“Institution” means independent auditing institution that is authorized to audit banks and special finance institutions;

“Capital Adequacy Standard Ratio” refers to the consolidated and solo capital adequacy standard ratio defined in the “Regulation on Measurement and Assessment of Capital Adequacy of Banks.”

Auditing of the financial statements Article 5- Banks’ financial statements as of 31.12.2001 shall be audited in accordance with the principles and procedures determined by the “Regulation on the Principles and Procedures for Special Audits” as stipulated in Provisional Article 4 of the Act. 

General assembly held for activities of year 2001 

Article 6- The general assembly to be held in accordance with provisions of Turkish Commercial Law No. 6762 shall be postponed until a declaration is made by the Agency.

Notification to the board of directors of the banks

Article 7- The Agency notifies the board of directors of the banks on the following: (i) the financial statements of the banks that are audited according to the criteria and procedures defined in the Regulation on the Principles and Procedures for Special Audit that are approved by the Agency along with the report of the independent auditing institution on the financial statements; (ii) determined capital adequacy ratio; (iii) the required amount of capital to reach the 8 percent capital adequacy ratio in case the ratio is below 8 percent; (iv) need to increase capital or to issue subordinated debt; and, (v) any other measures that need to be taken. 

Consequences of the notification to the banks

Article 8- The balance sheet and profit and loss statements that are notified by the Agency are discussed in the ordinary general assembly of the banks.

According to the results of the special audits, banks that are in compliance with the required capital adequacy standard ratio and are not required by the Agency to increase their capital, conduct their ordinary general assembly in accordance with general provisions. 

According to the results of the special audits, banks that are not able to cover their losses with legal reserves and are required by the Agency to increase their capital and to take additional necessary measures will have to do the following immediately after receiving the notification by the Agency: 

1-Notify and report to the Agency not later than in seven days, the business plan and other measures that will be taken.

2- Conduct an ordinary general assembly within fifteen days to ratify their audited financial reports.

3- Conduct an extraordinary general assembly within fifteen days to increase and/or decrease capital and to discuss all other issues that need to be ratified according to this Regulation.

The extraordinary general assemblies of these banks are to be conducted on the same day immediately following the ordinary general assembly.

Extraordinary general assembly 

Article 9-The extraordinary general assembly is announced in at least one nation-wide newspaper without any other announcement responsibility. The meeting time is determined as immediately following the general assembly meeting on the same day. The extraordinary general assembly is to be conducted within 15 days following the announcement date. The board of directors needs to send the announcement text of the extraordinary meeting for the general assembly to the Agency two days prior to publication.

If the bank is listed in the Istanbul Stock Exchange or there is to be a public offering after the exercising of the right of first refusal, then the Capital Market Board and the Istanbul Stock Exchange need to be notified two days prior to the announcement.

In the announcement the following needs to be presented: meeting time and date, meeting place (with open address), meeting agenda, the old and new amount of capital base in case the increase in capital is more / less than the decrease in capital, the specifics of the branch that sent the invitation, and power of attorney examples for whom will be represented by attorneys. 

The issues below need to be included in the agenda of the extraordinary general assembly:

1-Opening and formation of the council

2-The authorization given to the council to issue the meeting resolution

3-In accordance with Provisional Article 4 of the Act, together with the decreasing and/or increasing of capital and the necessary amendments to be made to the articles of association regarding number of shares, face value and voting rights in result (the original and the amended articles have to be presented) 

4-The authorization given to the executive board in order to apply to the Agency for the recapitalization scheme 

5-The authorization given to the executive board to determine the procedures for the guidelines and criteria to exercise the right of first refusal

6-The authorization given to the executive board for the sale of shares on which right of first refusal is not exercised 

7-The authorization given to the executive board to issue convertible bonds if necessary 

8-To amend the articles of association to authorize the Fund to appoint at least one board member regardless of its shareholding or more than one board member proportional with its shareholding with one of those members equipped with veto rights

The subjects that are not specified in the agenda are not to be discussed. In case the amount of the increased capital is less or more than the decreased capital, the agenda is arranged according to the amendment of the article regarding capital and both the amended and the original version of the article are presented in the agenda.

Capital reduction process

Article 10- The capital decrease is to be realized through a reduction in the number of the shares. The old shares are to be exchanged with the new shares within one month following the extraordinary general assembly.

Extraordinary general assembly and voting procedures

Article 11- The participation of shareholders holding 50 percent of voting rights is sufficient for the general assembly to take place. The decisions are made upon obtention of a majority of the votes. The decision of the general assembly does not have to be approved by the board of preferred shareholders.

According to this Regulation, the financial statements of these banks published according to the Turkish Commercial Law, the Capital Market Act and thereto related regulations, may not be published until finalization of the general assembly. Until the general assemblies of the banks take place, the intermediary financial statements prepared according to the Banks Act, the Capital Market Act and thereto related regulations will not be published.

Registration of shares at the Capital Market Board

Article 12- If the bank is a listed bank or if the bank plans to do a public offer after the exercising of the right of first refusal, the board of directors applies to the Capital Market Board to register the capital increase and shares given for the increase. Upon the application of the bank, the shares get registered after the notification given to the Capital Markets Board by the Agency. 

Registration and announcement of the extraordinary general assembly decision Article 13 -The decision of the extraordinary general assembly, regarding subjects other than the capital increase, is registered and announced within three days following the general assembly, without having to apply to the Ministry of Industry and Trade or Provincial Industry and Trade Directories. The decision regarding the capital increase gets announced during the same time period. The capital increase gets registered according to the articles of this Regulation.

The procedures, principles and period conditions for exercising of the right of first refusal
Article 14- The announcement regarding the exercising of the right of first refusal is announced in a widely-circulating national newspaper and in Turkish Trade Register Gazette within three days following the extraordinary general assembly decision regarding the capital increase. There is no requirement to apply to the Ministry of Industry and Trade or Provincial Industry and Trade Directories.

The board of directors of the banks shall submit the announcement to the Agency within one business day following the extraordinary general assembly. In case the Agency does not ask for any amendment within one day following the submission date, the announcement is published without further change. If the Agency deems the announcement should be rectified or amended, it will be published after the necessary adjustments or amendments are made. 

The shareholders that intend to participate in the increasing of capital exercise their right of first refusal within fifteen-days following the publication of the announcement.

In the advertisement, the following provisions are stated: the period for exercising the right of first refusal, rate of the rights, par value of each share, provisions regarding investments of the value of the share to the special account opened in the related bank as soon as the participation commitment is signed, application and payment locations and whether the share certificate or the coupon is to be submitted. If the right of first refusal is to be used through submitting the coupon related to it, the number of the coupon must be stated in the advertisement.

In the first five days of the period for exercising of the right of first refusal, the commitments regarding participation in the capital increase, of the shareholders who control the management and supervision of the bank directly or indirectly, are accepted, provided that the values of the shares shall be paid in cash within the period for exercising of the right of first refusal. In the publicly traded banks, at the end of the fifth day, the total amount of commitments made by shareholders who control the management and supervision of the bank directly or indirectly are announced by the Istanbul Stock Exchange.

Within the period of fifteen days, the shareholders that will exercise the right of first refusal may participate in the capital increase through investing the total value of the shares to the special account determined by the board of directors or may sell the coupon related to this. 

The sale of the shares and public offering

Article 15- In case of existence of shares that are not sold within the period allocated for exercising the right of first refusal, the boards of directors, based on the authorization taken from the general assembly, may sell the remaining shares through a public offering or block sale in compliance with the conditions defined in the prospectus and within seven working days. The announcement concerning the sale of the mentioned shares would be made in at least one newspaper being published across the country and Turkish Trade Register Gazette without having to register with the Ministry of Industry and Trade and Provincial Industry and Trade Offices.

The announcement includes the following: the amount that is offered to the public, the nominal value of each and every share, the form and the place of the application, the place of the payment, that payment is to be made in cash and the settlement period.

In the banks that are not publicly traded, the general assembly may decide to sell to third parties the shares remaining after the exercising of the right of first refusal. The payments for these shares need to be received within five days following the end of the period for the exercising of the right of first refusal.

Principles regarding the advertisement

Article 16- The advertisement texts regarding the public offerings of the shares should be submitted to the Agency at least two working days before the date of publication. No information should be revealed in the advertisements or any other statements, other than that presented in the announcements. The Agency may require modifications in the text of the advertisements if necessary. These cannot be published without making the necessary changes.

The application to the Agency

Article 17- The banks that are not able to bring the capital adequacy to 8 percent despite the capital increase may apply to the Agency, with the extraordinary decision of the general assembly including the decision regarding the capital increase and decrease, 3-year business plan, and a strategy to resolve their non-performing loans along with other required information in order to participate in the banking sector recapitalization scheme within the scope of this Regulation. 

Principles of assessment 

Article 18- Upon the application made by the board of directors of the relevant bank to the Agency, the Fund based on the BRSA approval of the realized capital increase can take the following actions: 

a) Injection of capital to reach to Tier 1 capital ratio of 5 for banks with Tier 1 capital adequacy ratio greater than 0 but less than 5 percent and an asset market share of at least 1 percent as of September 30, 2001. Capital contribution of the Fund cannot exceed the capital contribution of the shareholders. The Fund would pay net book value for the shares.

b) Provision of subordinated debt in the form of 7-year convertible bonds to reach a capital adequacy ratio of 9 percent to the banks that have a Tier 1 capital adequacy ratio of 5 percent or more. 

Capital contributions in cash in 2001 will be considered as owners’ contributions in the implementation of the provisions of sub-paragraph (a) except for amounts needed to cover negative net worth.

The exercising of the right of first refusal and payments to be made by the shareholders following the publication and sale of the shares are transferred to the capital without any other requirements, in the case provisions in sub-paragraphs (a) and (b) are implemented. 

After the Agency verifies that existing or new shareholders have met all their commitments and approves the capital increase, the decision of the Board regarding the implementation of the provisions of sub-paragraphs (a) and (b) to the bank is publicized in the Official Gazette within five days from the application date. Within fifteen days from the publication, the Fund would pay in the capital and provide the subordinated debt. 

In banks where the Fund has shares or convertible bonds as a result of injecting capital or granting subordinated debt, dividends cannot be distributed unless otherwise stated by the Agency.

The Agency requires the banks to report compliance with actions listed in the business plan and takes the necessary measures if the banks are not in compliance.

If the bank does not implement the necessary measures required by the Agency as stipulated in Article 7 of this Regulation, provisions of Article 14 of the Act shall be applied to the bank.

Requirement to extend credits

Article 19-The banks, within the frame of sound banking principles and practices, are to extend the amount corresponding to at least 60 percent of the tier-one capital contribution in the bank by the Fund until June 30, 2003 as credit, excluding to group companies and other related parties and financial institutions. 

Sources for the Fund Contribution 

Article 20- According to the provisions of this article the capital contribution to the bank by the Fund will take the form of government securities issued at market terms. The amount extended as capital alike credits (subordinated debt) will take the form of government bonds with a 7-year maturity, and will carry a spread of 5 percent over the FRN rate; these bonds cannot be transferred to any third party without the approval of the Agency. 

Agreement to be signed with the shareholders.

Article 21- An agreement may be signed between the majority shareholders of the bank and the Fund, in order for the former to buy back the shares held by the Fund.

According to this agreement, the majority shareholders can be granted the right of first refusal using as basis for sale the funding cost of government securities (nominal value of the government securities compounded with a 5 percent spread over the interest rate determined by the Treasury) used for the financing of the capital contribution made by the Fund.

In the agreement signed with the majority shareholders, the following applies: 

-the payments need to be made in quarterly installments in an 18-month schedule, 

-the shares will only be transferred to the shareholders upon receipt of the final payment,

-if the majority shareholders default on the payment schedule then the agreement would be annulled and the shareholders would be paid back only the principal amounts they have paid.

The commitment of the shareholders and pledge of shares 

Article 22- The Fund and the majority shareholder/s enter into a contract that defines the criteria and conditions for: the pledge given to the Fund by the majority shareholders to constitute the collateral for the capital contribution by the Fund, the exercise of the pledge rights by the Fund, and the sale of shares owned by the Fund. The pledged shares would be kept under the custody of the Fund and cannot be pledged to any third party by the shareholders, cannot be sold and preliminary injunction or attachment cannot be applied. In the contract, the majority shareholders commit to cover the potential difference between the revenues obtained from the transfer to third parties of the shares held by the Fund and the costs incurred by the Fund. The majority shareholders also commit not to transfer to third parties any shares they may hold that are not subject to the pledge.

If the Fund shares are put for sale the existing shareholders can exercise their rights of first refusal for a period of 18 months following the signing of the contract.

In case the majority shareholders wish to buy the Fund shares the price of these shares will not be less than the cost incurred by the Fund in acquiring these shares. The cost will be the nominal value of the Government securities compounded with the interest rate determined by the Treasury.

The Board is authorized to require the sale and transfer of banks’ shares acquired by the Fund as a result of the enforcement of Article 18 of this Regulation. Upon bids received by third parties, the majority shareholders will be asked whether they would exercise their right of first refusal by paying the highest of the following: the cost incurred by the Fund in acquiring these shares (nominal value of the government securities compounded with the interest rate determined by the Treasury), the net book value per share or the market price. If the right of first refusal is not exercised within fifteen days of the announcement then the Fund can sell its shares to third parties. 

In case the revenue obtained as a result of the sale of the shares to a third party is less than the cost incurred by the Fund (nominal value of the government securities compounded with the interest rate determined by the Treasury) then the ownership of the pledged securities, based on net book value per share, would be transferred to the Fund without a need for any other transaction. The majority shareholder whose shares are pledged can pay the Fund in cash. 

Convertible bonds 

Article 23- The bonds that are convertible into shares can be paid back by the majority shareholders after the approval by the Agency, in cash at the value determined by adding up the interest and other expenses, during the maturity term of the subordinated debt. 

The fraction of the bonds corresponding to the amount of loans, which are not paid back at its maturity or the annual interests of which are unpaid in return for coupons, can be converted into shares. In banks whose capital adequacy standard ratios decline below 5 percent and if the necessary capital amount cannot be raised by the existing shareholders in order for the ratio to reach five percent, the loss will have to be written down and capital would be decreased accordingly and the fraction of the bonds corresponding to the necessary amount for capital increase would be converted into shares. The procedures defined in this Regulation regarding capital reduction and/or increase will also apply for the purpose of this article.

Any conversion of debt into equity will be at a price per share equal to the lowest of the following: net Asset Value per share [certified by an independent external auditor to be designated by the SDIF]; price paid for any shares issued by the Bank during the duration of the SDIF Investment in the Bank (including the price at which SDIF subscribed for any initial SDIF Equity Capital Investment); market price per share if the Bank is listed on a recognized stock exchange.

Banks’ general assembly or board of directors of the bank cannot make any decisions as to prevent the use of the rights attached to the bonds convertible into shares.

Bank mergers and acquisitions

Article 24-  Private commercial banks with an asset market share below 1percent (as of Sep 2001) can apply for Tier 1 capital contribution by the Fund provided that they meet this threshold through mergers or acquisitions. Banks with an asset market share below 1 percent should apply to the Board for pre-approval for mergers or acquisitions, until 30 April 2002.

The Board, in accordance with the Act’s Provisional Article 4 and this Regulation, has the right to implement other measures for banks that undertake mergers/acquisitions decisions to participate in the recapitalization scheme, in addition to the principles stated in the “Regulation on the Mergers and Transfers of Banks” that was put in effect following its publication in the Official Gazette dated June 27, 2001 with No. 24445. 

Enforcement:

Article 25- The Agency is authorized to issue additional regulations and statements to clarify issues to this Regulation. 

In case of an ambiguity, general provisions in line with the aim  and scope of the arrangements   in this regulation are executed.

Enforcement:

Article 26- This Regulation would be in effect as of the date of its publication.

Execution:

Article 27-  The provisions of this Regulation would be executed by the Agency.
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