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Law Amending 

The Execution And Bankruptcy Code

(Published in the Official Gazette issue 25380 on 21 February 2004)

Law No. 5092        




     Date of Adoption : 12.2.2004

ARTICLE 1. – In second sentence of second paragraph of article 114 of the Execution and Bankruptcy Code 2004, the phrase “of the first five nationwide newspapers with the highest circulation” is hereby amended and shall hereafter read as “of the nationwide newspapers with a circulation above fifty thousand (50,000)”. 

ARTICLE  2. -  First sentence of second paragraph of article 138/a of the Code 2004 is hereby amended and shall hereafter read as follows:

“A re-assessment cannot be demanded before the end of two years following the date when the assessment becomes final.” 

ARTICLE  3. –  In second sentence of second paragraph of article 166 of the Code 2004, the phrase “of the first five nationwide newspapers with the highest circulation” is hereby amended and shall hereafter read as “of the nationwide newspapers with a circulation above fifty thousand (50,000)”, and in third sentence thereof, the word “the highest” is hereby amended and shall hereafter read as “distributed nationwide and with a circulation above fifty thousand (50,000).” 

ARTICLE  4. – Forth paragraph of article 179/b of the Code 2004 is hereby amended and shall hereafter read as follows:

“Maximum postponement period is one year. This period may be extended by periods to be deemed fit by the court by considering the reports of the receiver, providing, however, that total duration of extensions cannot exceed four years. The receiver regularly submits reports to the court about the activities and financial situation of the entity whose bankruptcy is postponed, at the intervals to be determined and ordered by the court.” 

ARTICLE 5. – In the first sentence of article 288 of the Code 2004, the phrase “of the first five nationwide newspapers with the highest circulation” is hereby amended and shall hereafter read as “of the nationwide newspapers with a circulation above fifty thousand (50,000)”. 

ARTICLE  6. – Second sentence of article 302 of the Code 2004 is hereby amended and shall hereafter read as follows:

“One who fails to bring forward a lawsuit by the end of this period will forfeit his rights on the guarantees and collaterals and his right of nullification and termination of the concordat.” 

ARTICLE 7. – In the sub-paragraph (4) of first paragraph of article 309/b of the Code 2004, the phrase “of the first five nationwide newspapers with the highest circulation” is hereby amended and shall hereafter read as “of the nationwide newspapers with a circulation above fifty thousand (50,000)”. 

ARTICLE  8. – The heading of the Twelfth Book of the Code 2004 is hereby revised and amended as “CONCORDAT AND RESTRUCTURING OF CAPITAL COMPANIES AND COOPERATIVES BY CONCILIATION”, and the following articles 309/m to 309/ü are hereby added under the heading “IV. RESTRUCTURING OF CAPITAL COMPANIES AND COOPERATIVES BY CONCILIATION” immediately after article 309/l thereof: 

“IV. RESTRUCTURING OF CAPITAL COMPANIES AND COOPERATIVES BY CONCILIATION: 

Restructuring by Conciliation:

ARTICLE 309/m.- A capital company or a cooperative, which is insolvent in repayment of its overdue monetary debts or of which assets and receivables are not sufficient to pay its debts and liabilities or which is under impending and imminent danger in terms of insolvency,  may apply for a restructuring by conciliation to the commercial court of first instance having jurisdiction in venue in the city of its principal offices, by submitting and filing a restructuring project that is already discussed and is approved by affirmative vote of the required majority of the creditors affected from the project. 

In the articles 309/m to 309/ü, the term “creditors affected from the project” refers to the creditors whose receivables, rights or interests will be restructured by and under the restructuring project. 

The term “the required majority” refers to the majority which is in excess of at least half of the total number of the voting creditors affected from the project and is in excess of at least two-thirds of the total amount of claims and receivables of the voting creditors and is required for acceptance and approval of the project.  If the project contains more than one class of creditors, each class of the creditors must have accepted and approved the project with the required majority. 

Restructuring Project:

ARTICLE 309/n.- The restructuring project to be submitted and filed to the commercial court of first instance will contain the following information:

1) Conditions applicable on the creditors affected from the project, and the method of equal treatment of the creditors holding similar claims and receivables; 

2) Effects of the project on agreements and contracts to which the debtor is a party; 

3) Effects of the project on the debtor’s right of disposition on its properties;

4) If and when deemed necessary for restructuring of debts, whether the debtor will have recourse to the financial sources such as credits or not; 

5) Methods of feasibility and implementation of the project, such as partial or full transfer and assignment of the debtor’s company, merger with other company or companies, change of its capital structure or amendments to its articles of association, designation and appointment of management staff for the debtor’s company, extension of maturities of debts, change of interest rates, or issue of securities; 

6) Who will supervise and monitor implementation of the project after the approval decision, and how; and

7) Unless a creditor who refuses the project clearly and obviously accepts less than the rights specified in the project for his own class, the receivables and claims of that creditor will be subject to equal treatment with the other receivables and claims which are in nature similar to his receivables and claims. 

The project may group the creditors in more than one class, providing that the claims and receivables which are greatly similar to each other in legal terms and nature are included in the same group. 

Documents/Submittals To Be Appended to the Application:

ARTICLE 309/o.- The following documents/submittals will be appended to the application: 

1) Restructuring project;

2) Documents showing the financial situation of the debtor, and detailed balance sheet and income statement, and a schedule showing its commercial books, and other explanatory information and documents showing the financial situation of the debtor;

3) Documents evidencing and proving that the project will make the debtor solvent and will enable the debtor to pay its overdue debts in accordance with the debt repayment schedule and to re-establish its cash flow; 

4) List of the creditors affected and not affected from the project, and their claims and receivables;

5) Evidences and explanations defining the pre-project negotiations process and proving that the creditors affected from the project are sufficiently informed via appropriate means of communication such as registered letter, return requested, or notary notice, so as to enable them to take a decision about the project;

6) Memoranda containing the statement of approval of the creditors affected from the project, with a notary certification on the signature and date thereon; 

7) A schedule comparing the amounts to be received by the creditors under the project and the amounts to be probably received by the creditors if the debtor is adjudged bankrupt; 

8) A schedule proving that the majority is achieved in terms of amount and number and 

9) Financial analysis reports, issued by a sufficiently qualified independent audit firm, showing that the debtor may become solvent and may comply with the project terms and conditions, as well as the supporting documentation thereof. 

Actions and Measures to be Taken by the Court Upon Application and in the Transition Period:

ARTICLE 309/ö.- The court will determine a date for the hearing which should be within thirty days following the date of application, and will duly announce and advertise the application in accordance with the procedure specified in article 288 hereof , and will separately notify the application to all of the creditors affected from the project, whose notice address is known. The advertisement and notice will show the scope and results of  the application, and where the application file may be inspected and from which date, and the date and time of hearing where objections and pleas may also be raised. 

Furthermore, upon demand of the debtor or any one of the creditors, for the period until the date of final judgment about the application, the court will immediately take all actions and measures deemed necessary and fit by the court for protection of the properties of the debtor and for activities and operations of the debtor. In this case, before the hearing date determined as above, the court may separately determine and appoint another hearing date, and may appoint one or more sufficiently qualified transition period auditors who are elected by the debtor and the creditors and who will personally manage and direct or supervise and audit the activities and operations of the debtor until the date of approval or refusal of the project. Where the creditors and the debtor have not elected any transition period auditor or have failed to agree on an auditor, but the circumstances require appointment of transition period auditor, the court may ex officio and in its initiative appoint one or more transition period auditors whose qualifications and powers will be determined by a regulation. 

The court may decide and order for the transition period that all of the pending execution proceedings initiated by the creditors affected from the project against the debtor and all of the pending lawsuits relating thereto, also including the pending lawsuits and legal and execution proceedings commenced under the Law 6183 About Method of Collection of Public Debts, be stayed and suspended, and that new legal and execution proceedings of the creditors affected from the project be prohibited, and that the decisions and orders of injunctive relief and attachment before court judgment be suspended. Thereupon, the prescription (limitation) and forfeiture periods which may be interrupted by legal proceedings will not count during  this time.

During the transition period, if it is necessary for survival of the entity or for protection or increase of value of its properties, the debtor may have recourse to the financial instruments and means such as credits. If a guarantee or collateral is needed for use of a financial source, such guarantee will first be established on the movable or immovable assets and personal or real properties of the debtor which have not already been restricted by a pledge or other encumbrance. 

The term “financial source” refers to the suppliers of goods and services, such as raw materials, which are required and needed for the activities and operations of the debtor. 

Inspection of Application by the Court, and Remedies: 

ARTICLE 309/p.- In the approval hearing, the court will hear the transition period audit, officials of the debtor, and the creditors who are present in the hearing. If the court comes to the conclusion that the debtor acts in good faith in its application for restructuring of debts, and the conditions set down in articles 309/m to 309/o are duly satisfied, and the amount to be received under the project by each creditor who has refused the project will at least be equal to the amount to be received by that creditor as a result of liquidation/winding up upon  bankruptcy, the court will decide and order to approve the application, or otherwise, to refuse the application within thirty days at the latest. 

The court may, in its approval order and in due consultation with the debtor and the creditors, appoint one or more project auditors who will only be authorized to audit and inspect the principles of implementation of the project and to regularly report the results thereof to the creditors. If the debtor and the creditors do not elect any auditor or fail to agree on any auditor, the court may ex officio and in its initiative appoint an auditor whose qualifications and powers will be determined by a regulation. 

Within ten days following receipt of the notice of approval or refusal order of the court,  the creditors who have objected during the approval hearing, and the debtor may appeal the court order. This appeal will be tried urgently and the appeal court’s judgment cannot be appealed by the correction of judgment remedy. 

Objections and appeals of the sides are subject to fixed fees and duties.

Results of the Court Judgment:

ARTICLE 309/r.- The restructuring project will fully become valid and enforceable as of the date of the court judgment approving the application. The project conditions and terms will prevail over the provisions and conditions of all agreements and contracts signed with the creditors affected from the project. 

If and when the court judgment is reversed by the Supreme Court of Appeals upon appeal, the enforcement of the project approval order will automatically stop. However, all actions and transactions completed until the date of reversal decree will remain valid and in force. 

Regardless of being or not being affected from the project, if the agreements to which the debtor is a party contains provisions which may lead to amendment or termination of the project or which provides that recourse of the debtor to the restructuring of debts will be construed as an event of default and as a breach of contract, such provisions will not be applicable and enforceable upon recourse of the debtor to the restructuring of debts. 

If the court judges and orders to refuse the demand for approval of application, all of the injunctive relief orders of the court will immediately be released and removed, and the suspended lawsuits and execution proceedings will be resumed.

Termination of Restructuring by Conciliation:

ARTICLE 309/s.- In the restructuring of capital companies and cooperatives by conciliation, the provisions of article 307 and first paragraph of article 308 are applicable by analogy. If it is decided to terminate the restructuring completely and this judgment becomes final, the court will announce and advertise its judgment in accordance with the procedures specified in article 288. Within ten days following the date of advertisement, the creditors affected from the project may demand the court which has issued the approval order to immediately adjudge the debtor bankrupt. 

Amendment of the Project of Restructuring by Conciliation:

ARTICLE 309/ş.- In the event of partial breach of the project, if this breach affects only some creditors, and if the creditors whose rights are breached come to agreement with the debtor on amendment of the project, the revised and amended project will be presented to the court for approval. If this amendment is necessary for continuance of the project, and if the amended and revised project does not create a situation which is more favorable for the creditors whose rights are breached than the other creditors, the court will approve the amended and revised project. The procedure for approval of the restructuring project is applicable also for amendment of the project.

Breach of the Project of Restructuring by Conciliation, and Miscellaneous Provisions:

ARTICLE 309/t.- In the event that the debtor fails to perform in a timely manner all or some of its obligations arising out of the project, such failure will be reported by the project auditor, the debtor or the creditors affected from the project to the court which has approved the project. The same right is held also by a creditor who has created and provided a financial source, such as credits, with or without a guarantee or collateral, to the debtor prior to approval of the project, and who cannot recover its claims and receivables in full or in part. Upon this notice, the court will take all of the protection actions and measures for protection of properties of the debtor, including, but not limited to, the actions and measures for prevention of disposal of properties by the debtor, and will appoint and determine a hearing date and announce and advertise the same in accordance with the procedures specified in article 288.  After hearing and examining the objections and pleas of the creditors affected or not affected from the project, if the court determines that the debtor has failed to perform all or some of its obligations, and that the project is not implemented and is not amended either, or that the financial creditor could not recover its claims and receivables in full or in part, the court will promptly adjudge the debtor bankrupt. 

Banks and insurance companies may not act as a debtor in the restructuring of capital companies and cooperatives by conciliation. 

The provisions of article 334/a are applicable about the transition period auditor and the project auditor. 

Tax and Duty Exemptions and Certificates of Incentives:

ARTICLE 309/u.- In the course of an approved project:

1) all of the project transactions and documents are exempted from the stamp tax payable pursuant to the Stamp Tax Law 488, and the public duties and fees payable pursuant to the Public Fees Law 492; and 

2) the amounts to be collected by the creditors under any name whatsoever are exempted from the bank and insurance transactions tax payable pursuant to the Expense Taxes Law 6802; and 

3) the credit facilities extended or to be extended to the debtor are exempted from the Source Utilization Support Fund; and 

4) similar other transactions, documents and credit facilities are exempted from the obligations of taxes, duties, imposts and funds (except for the Education Contribution Premiums payable pursuant to the Law 4306). 

These exemptions will be applied also in disposal of the assets acquired by the creditors in the scope of the approved project. 

The amounts of claims and receivables that are written off or waived from pursuant to and under the approved project will be considered and treated as the bad debts for the creditor and the renounced/waived debts for the debtor, in accordance with the provisions of the Tax Procedures Code 213. 

Even if the transactions initiated pursuant to and under the approved project cannot be realized, the exemptions granted pursuant to this article cannot be claimed back. 

Terms of the certificates of investment incentives received by and periods of the export commitments of the debtors whose debts are subject to a new redemption plan and schedule pursuant to and under the project of restructuring by conciliation will be deemed to have been extended by the periods determined by and in the project.

The notary fees levied on the notary-certified documents and certificates required to be submitted in the course of the project of restructuring of capital companies and cooperatives by conciliation will be applied as fixed fees and charges.

Regulation:

ARTICLE 309/ü.- Within two months following the date of promulgation of this Law, the Ministry of Justice will adopt and put into effect a regulation on implementation of the restructuring of capital companies and cooperatives by conciliation.

ARTICLE 9. – Article 334 of the Code 2004, together with its heading, is hereby amended and shall hereafter read as follows:

“Penal sanctions on a debtor who misleads the concordat authorities or the authorities in the course of restructuring of capital companies and cooperatives by conciliation or fails to comply with the concordat conditions or the conditions of restructuring by conciliation:

Article 334. – A debtor who knowingly causes loss by failing to comply with the concordat project conditions or the conditions of project of restructuring of capital companies and cooperatives by conciliation or by misleading the creditors, commissioners, transition period auditors or authorized officers about his financial situation by submitting untrue accounts or balance sheets with the intention of obtaining a respite for concordat or having the concordat approved or having the project of restructuring of capital companies and cooperatives by conciliation approved will be sentenced to imprisonment of six months to one year upon a complaint of the injured persons to the execution court.”

ARTICLE 10. – The sub-paragraph (13) of temporary article 5 of the Code 2004 is hereby amended and shall hereafter read as follows, and in sub-paragraph (16) thereof, the word “also” is added before the words “in the agreements”, and in sub-paragraph (38) thereof, the word “also” is added before the words “in the lawsuits”:

“13) provisions revising and amending article 68/b, in the notices and the account statements to be sent after the effective date of the Code;” 

ARTICLE 11. – The following temporary article is hereby added to the Code 2004:

“TEMPORARY ARTICLE 6.- In the text of this Code, the expressions “execution disputes authority”, “execution authority” and “authority” are hereby replaced and superseded by the term “execution court”, and the expressions “execution disputes authority judge” and “execution authority judge” are hereby replaced and superseded by the term “execution judge”, and all references made to the execution disputes authority and judge in various different laws and regulations will be considered and treated to be made to the execution court and judge respectively.

ARTICLE 12.-  This Law will become effective as of the date of its promulgation.

ARTICLE 13. – This Law will be enforced by the Council of Ministers.

